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I. INTRODUCTION 

Welfare and Institutions Code section 11462(m) is an integral part of California’s foster 

care group home payment rate-setting methodology under the Rate Classification Level (“RCL”) 

system.  WIC Section 11462(m) requires the Department of Social Services to report to the 

Legislature increases in certain costs that are not reflected in the California Necessities Index 

(“CNI”), and thus provides a way for the Legislature to adjust rates to account for such increased 

costs.  The State now belatedly requests the Court to remove the WIC section 11462(m) 

reference from the Judgment in this case.  Doing so would subvert the Ninth Circuit’s ruling 

requiring the State to pay costs that group homes incur in providing foster care “in full” by 

increasing certain costs (not reflected in the CNI) without corresponding RCL payment rate 

increases accounting for such new costs.  The State’s request is substantively without merit and 

procedurally defective and should be denied. 

II. FACTUAL AND PROCEDURAL BACKGROUND  

On January 15, 2010, the California Alliance of Child and Family Services (“Alliance”) 

submitted a Proposed Judgment (Docket No. 87) following the United States Court of Appeals 

for the Ninth Circuit’s order in California Alliance of Child & Family Services v. Allenby, 589 

F.3d 1017 (9th Cir. 2009).  The California Department of Social Services (the “State” or “DSS”) 

objected to the Proposed Judgment (Docket No. 88) and the Court heard argument on February 

22, 2010.  The Court issued its Judgment on February 24, 2010, (Docket No. 92), which 

essentially adopted the Alliance’s Proposed Judgment in its entirety.  On February 26, 2010, 

through its procedurally defective letter (Docket No. 93), the State objected  to the Judgment for 

a second time and asserted new, baseless arguments not made in its original objections and thus 

waived.1   Pursuant to the Court’s March 12, 2010 Order, (Docket # 98), the Alliance responds 

only to the State’s assertion that WIC section 11462(m) is not part of the RCL rate-setting 

                                                 
1 The State’s letter brief to amend the judgment failed to comply with Federal Rule of Civil 
Procedure 59(e) governing motions to amend or alter judgments, and violated the Court’s 
standing order prohibiting letter briefs.  See Fed. R. Civ. P. 59(e); Standing Ord. at 6.   
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methodology, and will not address the State’s other arguments because they are meritless and, in 

all events, waived due to the State’s failure to timely object to the Alliance’s proposed judgment.   

III. WIC SECTION 11462(M) IS AN INTEGRAL PART OF THE RCL SYSTEM 

WIC Section 11462 establishes and describes the RCL system.  WIC Section 11462(m) 

recognizes that group homes paid under the RCL system could incur cost increases that would 

not be measured by the California Necessities Index (“CNI”).  WIC section 11462(m) requires 

the DSS to annually provide the Legislature “with a list of any new departmental requirements 

established during the previous fiscal year concerning the operation of group homes, and of any 

unusual, industrywide increase in costs associated with the provision of group care that may have 

significant fiscal impact on providers of group homes care.”  This information is available for the 

Legislature “to determine whether an appropriation for rate adjustments is needed in the 

subsequent fiscal year.” 

WIC Section 11462(m)’s requirements protect group homes from the threat of the CDSS 

imposing new costs on group homes that outstrip the percentage increase in the CNI (e.g., 

increases in licensing fees or higher service requirements).  It also protects group homes from 

other “industrywide” cost increases that are not reflected in the CNI, such as new 

federal/state requirements for employers to contribute substantially more than they do now for 

the costs of health insurance for their employees or worker’s compensation premiums.2   

The Ninth Circuit ordered the State to cover foster care group homes’ costs of care “in 

full, not in part.” California Alliance of Child & Family Services v. Allenby, 589 F.3d 1017.  

Removing the reference to WIC section 11462(m) from the Judgment would enable the State to 

subvert the Ninth Circuit’s ruling by imposing new requirements with new costs on group homes 

in the future and permit the State to refuse to provide adjustments to the RCL rates to reflect such 

new costs.  In short, the RCL rates in the future would not cover the costs of care “in full,” but 

only “in part.”  Such a result would violate the Ninth Circuit’s order and the Court should reject 

                                                 
2 For example, in the 1990s, the California Legislature passed legislation that resulted in a 
dramatic increase in Workers' Compensation Insurance premiums paid by employers. 
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the State’s procedurally improper attempt to do so.   

The State contends that WIC section 11462(m) “is not part of the RCL rate-setting 

methodology, and was never intended to be tied to the RCL.”  (Docket No. 93 at 2.)  The State 

argues that “[WIC section 11462(m)] was never intended to supplement the CNI adjustment 

factor of the RCL system, but rather was created as a means to keep the State’s Legislature 

informed of other costs impacting the group home industry, which are costs not related to 

federally mandated ‘foster care maintenance payments’ costs as defined in the Child Welfare Act 

at 42 U.S.C. section 675(4)(A).”  (Id.).  Therefore, the State argues “this provision of the 

Judgment is also beyond the scope of Ninth Circuit’s decision, and is not properly included in 

this Judgment.”  (Id.) (emphasis in original).   

The State’s arguments are unsupported.  The Court’s Judgment does not require the State 

to adjust the Standardized Schedule of Rates to reflect the types of cost increases covered by 

WIC section 11462(m) that occurred in prior years between the implementation of the RCL 

system in 1990 and 2008-09.  Rather, the State is required to adjust the Standardized Schedule of 

Rates only “to the extent that the additional costs of such new departmental requirements and 

industrywide increase in costs are excluded from the CNI calculations.”  (Docket No. 92.)  

Nevertheless, the State’s contentions that WIC section 11462(m) is not part of the RCL rate-

setting methodology, was never intended to be tied to the RCL, and was never intended to 

supplement the CNI adjustment factor of the RCL system are incorrect.   

 First, WIC section 11462 establishes and describes the RCL system.  The RCL system is 

section 11462’s sole subject.  WIC section 11462(m) is a subdivision of 11462.  Subdivision (m), 

therefore, is clearly a part of WIC section 11462, which is, undeniably, a part of the RCL system.  

The State’s claim that section 11462(m) “is not part of the RCL rate-setting methodology” 

requires one to suspend reality and believe that section 11462 refers to something other than the 

RCL system.  This makes no sense. 

Second, the State avers that section 11462(m) “was never intended to be tied to the 

RCL.”  This is also demonstrably incorrect.  The requirement imposed on the DSS by WIC 

section 11462(m) was included in the original legislation that enacted the RCL system.  (See SB 
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370, Chapter 1294, Statutes of 1989.)  Indeed, in Senate Bill 370 this same provision was 

subdivision (l), but was renumbered as section 11462 over the intervening years.  

The RCL system implemented in 1990 included the CNI as a way to measure increases in 

the costs that group homes would incur in providing care and supervision, as defined by the 

Child Welfare Act, resulting from inflation in the general economy (e.g., food, clothing, shelter).  

However, through WIC section 11462(m), the RCL system design recognized that group homes 

could experience cost increases, which would not be measured at all, or would be 

underestimated, by the CNI.  Thus, to ensure that the Standardized Schedule of Rates continued 

to cover the changing costs of care over time, the State chose to make adjustments to the 

Standardized Schedule of Rates for costs that could evade CNI measurement through WIC 

section 11462(m).  Accordingly, WIC section 11462(m) is a long-used mechanism for making 

such cost adjustments through the information DSS is required to report to the Legislature.3 

Finally, the State claims that WIC section 11462(m) “was created as a means to keep the 

State’s Legislature informed of other costs impacting the group home industry, which are costs 

not related to federally mandated ‘foster care maintenance payments’ costs.”  This too is 

incorrect.  WIC section 11462(m) only concerns “allowable costs” that are affected by “new 

departmental requirements” and “any unusual, industrywide increase in costs associated with the 

provision of group care.”  Cal. Welf. & Inst. Code § 11462(m).  The State’s contention otherwise 

is proven incorrect by reference to certain reports that the DSS itself has submitted to the 

Legislature beginning in 1990 in accordance with WIC section 11462(m).4  The following two 

examples illustrate how the State’s reports clearly address AFDC-Foster Care “allowable” costs 

                                                 

3 Indeed, there are many instances since 1990 where group home costs have significantly 
increased because of “new departmental requirements” and “unusual, industrywide increase in 
costs.”  The Alliance prepared and served a detailed list of such costs for the period from 1990 
through 2007 on the State several years ago.  (See Plaintiff’s Responses to Defendant’s First Set 
of Interrogatories to Plaintiff, Interrogatory No. 9, attached hereto as Exhibit A.)   
 
4 Attached hereto as Exhibit B are certain DSS prepared reports titled: “Report to Legislature [:] 
New Foster Care Group Home Requirements/Increases in Industry Costs” 
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related to federally mandated “foster care maintenance payments”:  

• October 1, 1999 DSS report cited: “submission of an annual financial audit” and 
“training standards for group home direct care staff and facility managers” as two 
of the statutory and/or regulatory changes “enacted during Fiscal Year  1998-99 
that imposed new requirements that impacted the operation of group homes.” 

 
• October 1, 2001 DSS report cited “increased utility cost” and “elimination of the 

exemption to the eight-hour workday as items that “may have a potential impact 
upon group home providers.”   

As with the other items addressed in the State’s reports and in the other annual reports 

submitted by DSS, these examples demonstrate that WIC section 11462 addresses types of costs 

that are directly related to federally mandated “foster care maintenance payments.” 

IV. THE STATE WAIVED ITS OBJECTIONS TO THE JUDGMENT 

The Alliance filed its Proposed Judgment on January 15, 2010, (Docket No. 87), and the 

State filed its Response and Objections on January 29, 2010.  (Docket No. 88).  The State’s 

Response and Objections failed to raise any issue with WIC section 11462(m).  The State’s 

failure to timely object waived its objections.  See Doi v. Halekulani Corp., 276 F.3d. 1131, 1140 

(9th Cir. 2002) (“It follows that if a party fails to raise an objection to an issue before judgment, 

he or she waives the right to challenge the issue on appeal.”)  On February 24, 2010, the Court 

entered judgment in favor of the Alliance, adopting paragraph 4(d)’s language. On February 26, 

2010, the State filed its letter brief objecting to paragraph 4(d).  The State fails to explain why it 

failed to timely object to this language in its Objections and Response.  Accordingly, the State’s 

objections are waived and untimely, and relief should be denied.     

V. CONCLUSION 

Accordingly, for the foregoing reasons, the Court should deny the State’s improper and 

procedurally defective request to vacate and amend the Judgment.  

DATED:  March 22, 2010 
 

Bingham McCutchen LLP 

By:  /s/ William F. Abrams 
William F. Abrams 
Attorneys for Plaintiff 
CALIFORNIA ALLIANCE OF CHILD AND 
FAMILY SERVICES 
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