C.A. NO. 08-16267

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

CALIFORNIA ALLIANCE OF USDC Case No. 3:06-cv-04095-MHP

- CHILD AND FAMILY SERVICES,
Appellant,

V.

CLIFF ALLENBY, Interim Director of
the California Department of Social
Services, in his official capacity;
MARY AULT, Deputy Director of the
Children and Family Services Division
of the California Department of Social
Services, in her official capacity,

Respondents.

-On Appeal From the United States District Court
for the Northern District of California
Honorable Judge Marilyn Hall Patel

EXCERPTS OF RECORD
Volume 1 of 2

Bingham McCutchen LLP

~ William F. Abrams (SBN 88805)
Jennifer A. Lopez (SBN 232320) .
Craig A. Taggart (SBN 239168)
Michael D. Mortenson (SBN 247758)
1900 University Avenue
East Palo Alto, CA 94303-2223
Telephone: 650.849.4400
Facsimile: 650.849.4800

Attorneys for Appellant _
CALIFORNIA ALLIANCE OF CHILD AND FAMILY

SERVICES




INDEX TO APPELLANT’S EXCERPTS OF RECORD, VOL. 1

File Date | Document Docket No. | Page No.
4/10/08 Memorandum & Order re: Motion for 74 1
Leave to file a Motion for Reconsideration '
and Relief from Judgment
3/12/08 Judgment in a Civil Case 58 3
3/12/08 Memorandum & Order re Cross-Motions 57 4

for Summary Judgment

INDEX TO APPELLANT’S EXCERPTS OF RECORD, VOL. 2

File Date | Document Docket No. ! Page No.
4/20/08 | Plaintiff California Alliance of Child and 75 14
Family Services’ Notice of Appeal
3/21/08 Declaration of Doug Johnson in support of 62 17
Plaintiff California Alliance of Child and
Family Services’s Motion for
Reconsideration and Relief from Judgment
Exhibit A 20
Exhibit B 26
Exhibit C 37
9/24/07 Transcript of Proceedings 80 42
9/12/07 Amended Joint Statement of Undisputed 41 64
Facts Regarding Parties’ Cross Motions
for Summary Judgment
11/6/06 Answer to Complaint for Declaratory and 26 71

Injunctive Relief

Af72636111.1




Complaint for Declaratory and Iﬁjunctive

6/30/06 76
Relief (42 U.S.C. § 1983)
U.S.D.C. Civil Docket for N/A 85

Case No. 3:06-cv-04095-MHP

Af72636111.1




UNITED STATES DISTRICT COURT
For the Northern District of California

—_

™ b [xS] ko e [aad et et ot — .l ok (=

=TSR B . R T I

Case 3:06-cv-04095-MHP  Document 74  Filed 04/10/2008 Page 1 of 2

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CALIFORNIA ALLIANCE OF CHILD AND
FAMILY SERVICES,

: No C 06-04095 MHP -
Plaintiff, :
V. MEMORANDUM & ORDER

' , Re: Motion for Leave to file 2 Motion
CLIFF ALLENBY and MARY AULT, for Reconsideration and Relief from

Judgment
Defendants,

On March 24, 2008 plaintiff Cahforma A!Itance of Child and Famlly Services (“California
Alhance”) filed 2 motion for leave tofilea motlon for rcconsnderatlon and relief from Jjudgment. For
the reasons stated below, California Alliance’s motion for ledve is DENIED.

For é background of this actioﬁ, refer to Docket No. 57, which grants defendants’ motion for
summary judgment and denies plaintiff’s motion for summary Judgment. In essence, the court held
that California’s statutory scheme, which provides group homes foster care providers with
approximately 80% of the costs associate"d with the items enumerated in the Child Welfare Act, was
in cémplian‘ce with federal law. This court further held that without further increases over time of
payments made to the providers, the California.system may well be in violation of federal law.

Plaintiff now argues that the governor of the state of California has receﬁt]y proposed a
budget that proposes further cuts in California’s spending with respect to group homes. This, they
contend, is in violation of federal law for two reasons: 1) the proposed budget reduces the payout to

group foster care facilities to 70% of the costs associated with the items enumerated in the Child

‘Welfare Act; and 2) the proposed budget-will force group homes to provide sub-standard care or

PAGE1




UNITED STATES DISTRICT CGURT
For the Northern District of California

R R - N ¥, T - U R N SN

Case 3:06-cv-04095-MHP Document 74 Filed 04/10/2008 Page 2 of 2

shut down.

Plaintiff’s argument, however, suffers from a fatal flaw. The governor’s proposed budget
has not yet been adopted by the State legislature, nor is there any evidence that it will Bc adopted
without substantial revisions by the California legislature. Th‘us, the issue of whether the proposed

budget if adopted, will be in violation of federal law, is unripe for adjudication at this time. The

injory to pla_u‘ntiff, if any, is speculative and may never ocour. See. e.g., Ohio Forestry Assn.. Inc. v,
Sierra Club, 523 U.S. 726 (1998) (environmental group’s éhallenge is not ripe when mocliﬁcatibn in
the plan remains possible). Indeed, in Ohio Forestry Assn.. ne., changes to the plan remained
possible just as changes to the proposed budget remain possible here. Id. at 735 (“the possibility

that further consideration will actually occur before the Plan is implemented is nOtrtheoreticall, but

real.”). 7
For the foregoing reasons, plaintiff’s motion for leave to file a motion for reconsideration
and relief from judgment is DENIED. '
IT IS SO ORDERED.
Dated: April 9, 2008

ot

MARILYNHALL PATEL
United States District Court Judge
Northern District of California
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

CALIFORNIA ALLIANCE OF CHILD AND No. CV 06-04095 MHP
FAMILY SERVICES,

Plaintift, JUDGMENT IN A CIVIL CASE
V.
CLIFF ALLENBY et al,

Defendant. /

() Jury Verdict. This action came before the Court for a trial by jury. The issues
have been tried and the jury has rendered its verdict.
(X) Decision by Court. This action came to trial or heaﬁng before the Court. The
issues have been tried or heard and a decision has been rendered.
_ ITIS SO OR_DER_ED AND ADJUDGED that plaintiff’s motion for summary
judgment is DENIED and defendants’ motion for summary judgment is GRANTED.

Dated: 3/12/2008 Ricaardg. Wieking, Clerk

By: Anthony Bowser
BDeputy Clerk
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF. CALIFORNIA

CALIFORNIA ALLIANCE OF CHILD AND

FAMILY SERVICES ) -
_ No. C 06-04095 MHP
‘Plaintiff, T
v, : MEMORANDUM. & ORDER
Re: Cross-Motions for- Summar}r
CLIFF ALLENBY and MARY AULT, dudgment
Defendants.

On June 30, 2006 plaintiff California Alliance of Child and Family Services (“California
Alhancc”) filed a complaint against Cliff Allenby, Interim Director of the California Departmerit of
Social Services (“CDSS™), in his official capacity, and Mary Ault, Deputy Director qf the Children
‘Aand Family Services Division of CDSS (“CF 57, in her official c’apacét‘y, alleging tha:t defendants
violated the foster care provider reimbursement provisions of the Child Welfare Aét- (“CWA™), 42
U.5.C. sections 670-7%b. Now before the court are the parties’ cross-motions for summary
Jjudgment. The court has considered the partf‘e‘s’ hrguments fully, and for the reasons set forth below,

the court rules as follows.

BACKGROUND
L Federal Law

7- The CWA establishes a cooperative federal-state program that ass‘ists-states in meeting the
costs of providing foster care to children. Pursuant to this federal spending clause legislation, the

federal government and the state governments share the cost of providing funds for licensed third

PAGE 4




UNITED STATES DISTRICT COURT
For the Northern District of California

D W N Y L b W

—_—

—

‘gﬁgaﬁﬁwwo\owﬂmm#ww-—a

Case 3:06-cv-04095-MHP  Document 57 Filed 03/12/2008 Page 2 of 10

parties (e.g., gtoup homes) that care for these children. The CWA and related federal regulations
requi‘re states receiving federal aid to provide foster care for a child when a court has determined that
it is necessary under applicable law that the child be removed from his or her home and placed in
out-of-home care. See. e.g., 42 U.S.C. §§ 670-79b.

The CWA requires that states participating in the cooperative program provide “foster care
maintenance payments” on behalf of eligible children to child-care institutions, mcludmg group
homes. 42 U.S.C. §§ 671(a)(2), 672(b)(2); 45 C.F.R. § 1356.21(a). “THe term ‘foster maintenance
payments’ means payments to cover the cost of (and the cost of providing).food, clothing, shejter,
daily supervision, school supplies, a child’s personal incidentals, liability insurance with respect to a
child, and reasonable travel to the child’s home for visitation.” 42 U.S.C. § 675(4)(a).- “Tn the cé‘se
of institutional care, such term shall include the reasonable costs of administration and operation of
such institution as are necessarily required to provide the items described in the preceding sentence,”
14, | | |

To become eligible for federal funding, a state must submif a plan for financial assistance to
the Secretary ofthe U.S. Departmept of Health and Human Services (“DHHS”) for approval, Asa
prerequisite for DHHS approval, the submitting state must agree, among other conditions, to
administer its foster care program pursuant to the CWA, related regulation;s, and policies
promulgatcd by the Secretary of the DHHS, _Ii § 671(a), (b); 45 C.F.R. §§ 233.110, 1335.21,
1356.20, 1356.21.- Pursuant to the CWA, a state must designate a state agency to administer and/or
supervise the administration of the approved state plan. 42 U.S.C. § 671(a)(2). The state must also
.amcnd its approved plan by appropriate submission to the Secretary of the DHHS whenever, among
other instances, necessary to comply with alterations to the CWA and/or federai regulations or

policies. 45 C.F.R. § 1356.20(e)(1).

It California. Law

For all relevant periods, the CDSS has been the state agency responsible for submitting the

California state plan to the Secretary of the DHHS for approval. Cal, Welf. & Inst, Code §
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11460(a). Subsequent to approval, the CDSS receives federal funding intended to cover a portlon of
the foster care maintenance payment made to group homes on behalf of eligible children. See
generally id. § 11462. Over the past seventeen years, the Califotnia scheme described below has
never been rejected by the DHHS.

' California law states that “[f]oster carerproviders shall be péid a per child per month rate in
return for the care and supervision of the AFDC—F_C child placed with them.” Id. § 11460(a).
Further, “care and supervision” is defined as “food, clothing, shelter, daily supervision, school
supplies, a child’s personal incidentals, liability insurance with respect to a child, and reasonable
travel to the child’s home for visitation.” 1d. § 11460(b). Although this is lafgely similar to the
definition of “foster care maintenance payments™ found in the CWA it does not iriclude the “(and
the cost of prowdmg)” language found inthe federal law. Compare id. with 42 U.S.C, 675(4)(a).

CDSS uses a Rate Classification Leve! (“RCL™) system, which incorporatés the requirements
above, to establish payment rates for foster care group home programs. See generally Cal. Welf, &
Inst. Code § 11462. The RCL system, therefore, also incorporatés all of the relevant federal
statutory considerations except the “cost of providing” language. The RCL system was
implemented during the 1990-91 fiscal year. The CDSS, through the CFS, assigns group home
_programs to one of fourteen levéis (i.e., RCLS) and all of the group home prograins with the same
RCL receive the same payment rate based on the standardized schedule of rates set forth in state
law?

| The initial standardized schedule of foster care rates for the 1990-91 fiscal year was
developed using 1985 calendar year costs. This schedule must be increased each fiscal year in
tanderm with the California Necessity Index (“CNI™). Id. § 11462(c). The CNLis a weighted
average of increases in various necessary costs of living‘f(')r low-income consumers, including food,
clothing, fuel, utilities, rent, and transportation. 1d. § 11453(a). State law, howé\iér, allows the CNI
increase to be circumvented in certain situations. Specifically, “[bleginning with the 2000-01 fisca)
year, the standardized schedule of rates shall be adjusted annually By an amount equal to the CNI

computed pursuant to section 11453, subject to the availability of funds” 1d. § 11462(g)(2)
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(emph‘ésis added).

IIl.  Factual Backeround® -

Since the 1990-91 fiscal year, the standardized schedule of foster care rates established under
the RCL system has been increased by approximately 27 percent, whereas the CNI has increased
approx_iiﬂateiy 59 percent. Concurrently, the increase in actual costs that some group homes rincur to
care for and supervise children exceeded 27 percent. The last increase in the standardized schedule
of foster care rates under the RCL system was in July, 2001. |

Since 2001, however, the CDSS has not conducted any annual reviews of rates set forth in

the RCL system. Dupuy Supp. Dec., §9. Specifically, the CDSS only re-evaluates the rate schedule

"when it is pfovided with funding increases. Id,,§ 10. The CDSS does, however, provide the

legislature with annual reports, entitled “New Foster Care Group Home Requirements/Increases in
Industry’s Costs” for use by the legislature in its decisio‘n-making'process. Id., Exh’s. A-E.

The percentage of ach;lal costs iha‘c group homes recoup through the RCL system has
diminished over time due, in part, to (1) #n increase in the actual costs associated with food,
clothing, shelter, daily supervision, school éupplies, a child’s personal incidentals, liability insurance
with respect to a child, and re'as_onable travel to the child’s home for visitation, and (2) “new” costs

that group homes must incur to satisfy added federal, state and county requirements.

LEGAL STANDARD

Summary judgment is’lproper when the pleadings, discovery and affidavits show that there is
“no genuine issue as to any material fact and that the moving party is entitled to jrud gment.as a
matter of law.” Fed. R. Civ. P. 56(c). Material facts are those which may affect the outcome of the
case. Anderson v, Libe‘r_tx_ Lobby, Inc,, 477 U.S. 242, 248 (1986). A dispute as to a material fact is |
genuine if there is sufficient evidence for a reasonable jury to return a verdict for the nonmoving
party. 1d. The patty moving for summary judgment bears the burden of idénﬁifying those portions

of the pleadings, discovery and affidavits that demonstrate the absence of a genuine issue of material
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fact. Celotex Corp. v. Cattrett, 477 U.S. 317, 323 (1986). On an issue for which the opposing party
will have the burden of proof at trial, the moving party need only point out “that there is an absence
of evidence to sﬁppoﬁ the nonmoving party’s case.” Id. |

Once the moving party meets its initial burden, the nonmoving party must go béyond the
pleadings and, by its own affidavits or discovery, “set forth specific facts showing that there is a
genuine issue for trial.” Fed. R. Civ. P. 56(e). Mere allegations or denials do not defeat a moving
party’s allegations. Id.; Gasaway v. Nw. Mut. Life Ins. Co., 26 F.3d 957, 960 (5th Cir, 1994). The

court may not make credibility determiﬁations, and inferences to be drawn from the facts must be

viewed in the light most favorable to the party opposing the motion. Masson v. New Yorker

Magazine, 501 U.S. 496, 520 (1991); Anderson, 477 U.S. at 249.

DISCUSSION | ‘

Plaintiff argues that the federal statute is mandatory because it requires that payments for
items enumerated in the CWA shall be made. 42 U.S.C. §§ 672(a)(1) (“[elach State with 4 plan
approved under this part shall make foster care maintenance payments on behalf of each child who
has been removed from the home of a relative . . . .” (emphasis added)). As noted above, Cal,i-forn'ia
has an approved plan under the CWA. Therefore, in order 1o receive federal funds, California has a
mandatory duty to make foster care maintenance payments. California, howéver, does not increase
the maintenance payments with cost of living increases when funds for the same are ﬁot‘ available.
Plaintiff’s argument thus boils down to the fact that payments to foster care providers do not always
increase in tandem with the CNI. This issue—whether failing to increase foster care payments
according to cost of living increases is a violation of the CWA—is an issue of first i‘mpressioﬁ in this
Circuit.

The State argues that its system for administering and implementing the foster care program
is in compliance with federal law because the system was approved by the DHHS. Moreover, in the
RCL’s seventeen years of existence, the systefn has never been rejected by the DHHS. The agency’s

approval, however, is not dispositive. The CWA’s criteria “are sufficiently detailed to put the State
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on notice and to permit a court to review whether the State has based its reimbursement on those

statutory criteria.” Missouri Chid Care Ass’n v, Martin, 241 F. Supp. 2d 1032, 1044 (W.D. Mo.

2003); see also Orthapedic Hospital v. Belshe, 103 F.3d 1941, 1496 (9th Cir. 1997) (holding that
federal courts do not defer to the state to answer whether state law is consistent with federal law).
Thus, the court must determine whether the State based its reimbursement standard on the statutory
criteria mandated by the federal statute.

In Martin, the district court held that when determining reimbursement rates for foster care

providers, “the State is obligated to have a process for determining rates that takes into account the
statutory criteria mandafed by the CWA.” 241 F. Supp. 2d at 1045. In this case, the State has
presented uncontroverted evidence that “[i]n fiscal year 1990-91, each [fbster care] provider
submitted data on rate, costs, and staffing levels from the prior fiscal year that substantiated the RCL
at which its program would enter the flat rate s}ystem.” Dupry Dec., § 8. This evidence, in
conjunction‘ with the California statute implemeﬁting the CWA that largely mirrors the CWA’s
language, convinces the court that the State took the statutory criteria mandated by the CWA into
account.

The court also concludes that the lack of the “cost of providing’” language in the California

statute does not compel an alternate outcome. The Martin court found that the State “need only be

iﬁ substantial coinpliance with the CWA.” Martin, 241 F. Supp. 2d at 1046 n.7. Here; the State is in
substantial compliance with the CWA because its statute largely mirrors the language inthe CWA.
The court’s holding is further buttressed by plaintiff’s failure to present any cvidence that the State’s
initial rate determination, in 1990-91, did ﬁot take the CWA factors into acéount,

The court is aware that over time, given a fnix]titude of years with budgetary constraints, the
standard rate schedule could become greatly out of synch with the costs of items enumerated in the
CWA. In that case, the rate may very well fall to a level that does not satisfy the State’s obligation

to “have a process for determining rates that takes into account the statutory criteria mandated by the

CWA.” Martin, 241 F. Supp. 2d at 1045. Currently, the RCL system provides payments at 127% of
its 1990-91 levels, whereas the CNI is at 159% of its 1990-91 levels. As discussed above, the initial .
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RCL reflected the costs faced by foster care providers. Therefore, today the RCL provides for at
least 80% of the costs associated with the items enumerated in the CWA. Consequently, the process
for determining foster care payment rates is still substantially compliant with the statutory criteria
outlined in the CWA S

Plaintiff next argues that the CWA requires actual costs of foster care be paid by the State.
In response, the State argues that the CWA nowhere mentions actual costs. It is clear that foster care
maintenance payments are to include the costs of certain enumerated items, including the costs of
“reasonable travel fo the child’s home for visitation.” 42 U.S.C. § 675(4)(a). In the case of
institutional providers, however, the statute goes on to state that “such term shail include the
reasonable costs of administration and operation of such institution as are necessarily reﬁuired to
provide [the enumerated items].” _Ii Thus, though the statute mentions reasonable costs, it is silent
about actual costs. .Witl.wut explicit statutory authorization or any othér evidence in-suppoﬂ, the
couﬁ cannot find the requisite statutory intent to provide payments of actual costs.

Finally, plaintiff argues that there is no lack of funds exception to the CWA and thus the
State’s budgetary considerations are not an acceptable excuse to avoid increasing payments in line

with CNI. Plaintiff cites Blanco v. Anderson, 39 F.3d 969 (9th Cir. 1994), in support, Blanco is

inapposile because it dealt with the weekday closings of county welfare offices. It held that the
welfare office must be available by ]:;hone, on regular working days, to address liff::'ftl{reatcning'
emergencies. In this context, it stated that “[I]ack of resources and l;a\ck of bad faith on the part of
the agency ofﬁcials fare] no excuse for failing to provide the plaintiffs their statutofy entitlements,”

1d. at 973 (internal quotation omitted). The case at bar is distinguishable since plaintiff has riot cited

any emergency situation nor any regulation, as in Blanco, that prohibits the State from taking
budgetary considerations into account, See id, (citing to a regulation requiring arrdngernents to
assist applicants and fecip‘ients in obtaining medical care and services in eme‘r’genby situations on a
24-hour basis, 7 days a week).

Though plaintiff argues there’s no lack of funds exception in the CWA, plaintiff ignores the

fact that the. CWA does not prohibit taking budgetary considerations into account. Plaintiff claims a
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violation of federal law, but is anable to point to any federal statute that compels cost of living
increases for paym;ents made to foster care providers. Instead, plaintiff chooses the portions of the
State statute thaf support its position and ignores the rest. Indeed, the lack of funds exception ié in
the same Staie statute that guarantees the CNI increases. It is disingenuous for plaintiff to argue that
CNI increases are mandatory when the latter haif of the very clause that provides for the increases
élIows budgetary considerations to make the increases discretionary,

The Martin coutt, which is more on poiiit here, stated that the “State may take into

consideration budget considerations when setting its reimbuarsement methodology.” 241 F. Supp. 2d

at 1046. This conrt is persuaded that the Martin court was correct. As stated above and in Martin,

while avaifability of funds cannot be the only consideration when setting reimbursement
methodology it may be a consideration. Here, the State statute’s language provides the
methodology for determining the rates and adjustments to them and it makes the “resultant amounts”
subject to budgetary considerations. The court cannot say that the State’s actions are arbitrary or
capticious. Indéed, the State has provided for CNI increases on numerous oceasions over the past
seventeen years. _

In sum, with respect to institutional providers, the State’s methodology in determiniﬁg foster
care payments must consider the costs of the items enumerated in the federal statute. Seg 42 U.S.C.
§ 675(4)(a). The methodology must also consider the reasonable costs of the administratior and -
operation of subﬁ institutions. Id. In addition, the State may account for budgetary considerations as
long as payment levels rémain in substantial compliance with the costs to be incurred. Since the
California scheme takes the appropriate statutory considerations into account and is in substantial
compliance with the CWA, federal law has not been violated. Nevertheless, it is worth repeating
that without further increases over time, the California system may well be in violation of federal
law.

The court recognizes the compelling needs of children dependent on group homes and foster

care. The court also is aware of the State of Ca]ifornia’s budgetary woes. Certainly, it is well known

that other governmental depariments within the State vociferously lobby for more funds, some with

PAGE 11




UNITED STATES DISTRICT COURT

- For the Northern District of California

R

WO BRSO NN NN s s s e e b R e e e
o =] & th R OW RS = D W oo =] & W R W R e D

WO =1 v ot W R

Case 3.06-cv-04095-MHP  Document 57  Filed 03/12/2008 Page 9 of 10

greater success than others, some with more compelling claims than others. But, nothing could be
more compelling than the needs of the State’s chiidren. Although CDSS may be correct in
interpreting section 11462(g)(2) as pegging the need for adjﬁstments of rates to availability of funds,
.conducting an annual review demonstrating the disparity between the adjusted rate provided by the
statute with the amoun’tractuaily being paid may serve the Departmient and the Le'g.islatur'e well in
showing they are shdrtchanging the State’s neediest children. Tt behooves the CDSS to adhere to its

mandate to protect and care for these children and to vigorously fight for the funds neées‘sary to

discharge the Department’s responsibility.

CONCLUSION
For the foregoing reasons, plaintiff’s motion for summary judgment is DENIED and
defendants" motion for summé,ry judgment is GRANTED.
IT IS SO ORDERED.
Dated: 3/11/2008

RILYN HALL PATEL
“United States District Court Judge
Northern District of California
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ENDNOTES

1. The RCL is based on the group home program’s number of “points.” The number of points
is based principally on: 1) the number of “paid/awake” hours worked per month by child care and
social work staff;, 2) the qualifications of the staff; and 3) the hours of mental health treatment
services provided. The total number of points generated equates to a specific RCL and
corresponding payment rate, '

2. Two group homes, however, have grandfathered-in rates of reimbursement.

3. Unless otherwise noted, the facts are taken from the Amended Joint Statement of Undisputed
Facts (“JSUF”), datéd Septeiber 12, 2007. See Docket No. 41. For a general overview and
background regarding the parties and the proceedings in this action, see the ¢ourt’s memorandum
and order denying defendants’ motion to dismiss. Docket No. 24,

4, Chevron U.S.A.. Inc. v. Natural Resources Defense Council Ingc.. 467 U.S. 837, 843 (1984),
is not applicable here since no federal agency is interpreting federal statutes, No definition of the
CWA'’s requirements as defined by the DHHS is in guestion.

5. This is further buttressed by the fact that plamtlff has not presented any evidence that 2roup
homes are going out of business.

6. Since plaintiff represents institutional prowders only, only the mstxtutlonal provnder aspect of
42 U,5.C. section 675(4)(a) is discussed.

10
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processing in the ordinary course of business.

Attorneyvs for Respondents:

Edmund G. Brown, Jr., Attorney General of the State of California
Douglas M. Press, Supervising Deputy Attorney General

George Prince, Deputy Attorney General

455 Golden Gate Avenue, Suite 11000

San Francisco, CA 94102-7004

Telephone: (415) 703-5749

Facsimile;: (415) 703-5480

Email: george.prince@doj.ca.gov

I declare that I am employed in the office of a member of the bar of this
court at whose direction the service was made and that this declaration was

executed on August 28, 2008, at Costa Mesa, California.

.-

LanH. Ly

Af72636111.1




CERTIFICATE OF SERVICE

I am over eighteen years of age, not a party in this action, and employed in
Orange County, California at 600 Anton Boulevard, Costa Mesa, California
92626-1924. 1 am readily familiar with the practice of this office for collection and
processing of cofrespondence for mail/fax/hand delivery/next business delivery,
and they are deposited that same day in the ordinary course of business. On
August 28, 2008, I served the attached:

(5 copies) EXCERPTS OF RECORD, VOLUME 1

[/] by causing a true and correct copy of the above to be delivered by FedEx
from Costa Mesa, California in sealed envelope(s) with all fees prepaid,
addressed as follows:

Office of the Clerk

U.S. Court of Appeals

for the Ninth Circuit

95 Seventh Street

San Francisco, CA 94103-1518

I declare that I am employed in the office of a member of the bar of this
court at whose direction the service was made and that this declaration was

executed on August 28, 2008, at Costa Mesa, California.

Lo

Lan H. Ly

AST2636111.1




