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Pursuant to Fed, R, App. P. 3 and 28 U.S.C. § 129}, notice is hereby given that Plaintiff
California Alliance of Chiid and Family Services (“Plaintiff") appeals to the United States Court
of Appeals for the Ninth Circuit from the final judgment entered by- this Court on March 12,
2008 (Dkt. 58}, the Court’s Order dated March 12, 2008, denying Plaintiff"s Mation for
Summary Judgment (Dkt, 57), and the Court’s Order of April 10, 2008 (Dkt. 74) effectivaly
denying Plaintiff’s Motion for Reconsideration and Relief filed on March 21, 2G08 under Federal
Rules of Civil Procedure 59(e) and 60(b) (Dkt. 60) by denying Plaintiff's Motion for Leave to
File 8 Motion for Reconsideration under Local Rule 7-9 filed on March 24, 2008 (Dkt, 72).

DATED: April 29, 2008 Bingham McCutche;

'W' m“ Ablms
ichae! D. Mortenson
Attomeys for Plaintiff

CALIFORNIA ALLTANCE OF CHILD AND
FAMILY SERVICES
ATAS9IER. | ' -
NOTICE OF APPEAL CASE NO. C 044055 MHP
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MNO. 626 a1

Case No. € 06-2095 MHP

DECLARATION OF DOVG
JOHNSON IN SUPPORT OF
PLAINTIFF CATJFORNIA
ALLIANCE OF CHILD AND
FAMILY SERVICES’S MOTION
FOR RECONSIDERATION AND
RELIEF FROM JUDGMENT

Tiate: May 5, 2008
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DECLARATIOR OF DOUG JOENSON

CASE NO. € 06-4085 MIP
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I, Doug Johnson, declare as follows:

1. I am the Associate Executive Director of the California Alliance of Child and
Family Services (the *Alliance”), a statewide associntion of mors than 130 private nogprofit
child and family serving agencies.

2. [stariad working at the Alliance in 1998 after nearly 20 years of State serviee,
spending 18 years with the California Depariraent of Sccial Sexrvices (FDES™). In pasticular, 1
worked as g bursay chief in the Welfare Programs Division of DSS and oversaw the
development and implementation of California’s rate-sciting system for fostet care group hories.
During my State service, I served as Chief of the Foster Care Rolicy Burean, the Child Welfara
Scrvices Policy Bureav, and the Emergency Assistance Program Burean, Immediately before
joining the Alitance, [ was DSS’s Coordinator for Federal Legislation during welfare reform,

3. Given my béckgmund and presant phsiﬁun at the Allianes, [ liave personal
knowledge of the following:

4, On or about Yanuary 10, 2008, the Goveror of California published and
submittod the “Govemor's Budget Summary 2008-05" to the Celifornia Legisistre. 1
dowmloaded a copy of this document from the interner website of the State of California
Department of Finance '

[hrtp:/fwww.ebudget.ca gov/pdi/BudgetSummary/FallBudgetSummary.pdf], 2 mie and accurate
copy of which Is aached hereto as Exhibit A, The Governor’s Budget proposes & 10 % across
the board funding cat to nearly all State General Fund programs, inchuding State Generel Fund
cuts totating $6.8 million in 2007-08 and 581.5 million in 2008-09 for foster care, adoptions, and
kinship-guardianship assistance programs.

5. The Lepislative Analysts’ D-ﬂice (“LAC™) published its “Analysis of the 2003-02
Budget Bill” praposed by the Governor on or ahout Febsuary 20, 2008. I downloaded o copy of

||+ the “Hestth and Human Serviess” chapter of this dotument from the LAQ infernet website
[htt;b:lhavww.‘laa.ca.gwlanah?sis_moMealﬂl_ssvhea]ttm_anms.pdf 1- A twue and accurate copy

of the LAQ analysis is attached hereio as Exhibit B. [ am informed and believe that ther LAO

ARZATILL - S

DECLARATION OF DOUG JOHENSON CASE ND. C 04-40%5 MHP
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deterrrinet! thet the Governor's proposed budper yeduces fostar care rates for group hames by
10%. E _

f. On or about January 10, 2008, the ﬁSS published the “2008-09 Local Assistance
Estimates.” Qn that serne day, T downloaded a copy of eash of the six sections of this document
from the DS intemnet website [hitp:/fwww.dss.cahwnet.gov/cdssweb/PG1424 htm]. A true and
accurate copy of the fifth section, "Estimate Methodologies,” i attached herato as Exhibit C.

| The DSS estimated thar the “Ten Percent Reduction to the Basic Cgre, Bpecialized Care, 2nd

Clothing Allewance Rates for Foster Care, Kinship Guardizn Assistance Payment, Seriously
Emotionally Disturbed Children, and Adoption Assistance Programs” in the proposed
Governor's P.‘ud get would reanlt in payment culs totaling $15.9 million for State Fiseel ‘.Year
-2007-08 {with a reductior of $4.1 million in federal expendinges, $6.8 million in Stale General
Fund expendimres, §5.0 million in County expendinues) and in payment cuts toraling $150,3

million for State Fiscal Year 2008-09 (writh a reduction of $49.3 million in fadsral expenditures,

$81.5 ruillion in Stare General Fund expenditres, $59.5 million in County expenditures).

7. If the Governor’s proposed 10% reduction is made to the RCL standard rates for
group homes in 200809, the cumulative sverage increase in the RCL standard mté since 1990-
31 will be reduced to 120% of their original level, whereas the California Necessities Indcx‘
(CNI) will have jnereased 10 172% of lis 1990-51 level, The new RCL standard rates would
provide for less than 70% of average group home costs.
i 1 declare under penalty of perjury under the laws of the United States of America that the
forepoing is ttue and correct.

Executed on March 21, 2008, at Sacramento, California.

Doug Johnzon

AL -3

DECLARATION OF DOUG JORNSON - CASENO. C 064055 MHP
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ARNOLD SCHWARZENEGGER, (GOVERNOR
STATE ar CALIFORNLS
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ARNOLD SCHWARZENEGGER

Jervary 70, 2008

o tha Senate and Azaembly of the Legislatere of Callorms: WS 7
In aconrdings with Articls IV, Sovtion 12 af $ha Calilorniz Conatiytion, | submil, 1 you the Govarnor'a Bmigat for 2008-2009,

Two ehallanges requisa ow Immediate attention s wa begin 2008, Elsr, we must elosa 2 ghortéal of £3.2 Billlan in the currant fisas year,
which will gegw 1o 514,53 blinn next year without suift snd decisive action, And sasand, we must take E16PB 10 &void o polamial shortlal in
the mag's ¢ash roaerves thiz July and August, and potentally Tn March,

Thaes problens are noL the resull afn fundamamal crisis in Calforniys aconomy. hdeed, we remain & diverss and 2ymamis ftdhomic
powarhousa thet will aatinag to grow sad ke thi wodd in isvovation, Theza Prodioms 2r@ 1he rasyh of o budpat ayztam whero thorg
eonlinues to bang link3ge bdvween revenues and apandirg. Hwe o b avols thase kinds ol fiseal crises in tha Tt wnd ¥ w irdy want
{0 Bilng tlscal haslih 1& 1his stoio for the lans taamn, wer must resolva to fundememally ix tha bodgal Syatom this Yyt - graze and for o,

in cxder 10 close 1he pap, iy budel prapgBes Lwp pelions.

Firat, | propasa wreduce apanding by irppheTEning 4 10-percent acioss-theshoord raduction 1o Bodily avasy Sermezl Fynd progeam, snd 1o
hiave thosa Jeductions aks alfect on Murch 1%, While thasg redocEons &0 unquesiionsbly difficull ond challanging, thia atrozz-ithe-garg
reductlon rEpreach iz dosigned 10 proioct essental esrvicas by spraading reductions s evenly o5 poatible, as that ie ingividual PRI

& singled out lor severa redugtions. | om todey pracinring 3 discal amvmgoncy and ealling for & snorizl sesskon of the Legislaiuis 1o begin
eayimpamantation of thess necessary budget reduelions,

Sacond, lam uzng tha autherly given 1o me under Froposition 58 ta suspand pest vesr's pra-paymeiis fo; the Econsmiz Racowary Bonds
and 1o gall the femaining bonds 1o rabwild 1hls years budgal reeens,

I &rdnr Lo anrure Sorgetorm bafenca, [ an proposing a Gonstituganal Amenament 1o talormy the 16k budpal process, The Budger
Stabilimtion Az will grezvent over-budgeting basad on exieadrinany ravenle gane, and plva the $tate the tools [ nepdy v guickly reduce
spanding when necessary in avaid adafici.

Thachaflenges wo face arg substantial, Bnd e deciskns wa Tace are dilficoll, Bl il we ol 0 addrens themn swiftly, the prablermn wil anly
get Brgar and he conssauencey wvan mare savars, f wa cenwork logethir, we can solve our immedisre budpel prohisens, Byl more
TP tantty, wa £30 inally give Calilornin s budget aystom that is fiscally reeponsible and avoids 1ture budgn deficire,

Singerely,

Armngld Schwarzomepgor

STATE CAPTIOL = SACRAMENTO, CALIFORNIA D3814 . (916} 445.2841
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January 10, 2008

X

&

Dear Govarnor

Thls buciger piopo3os The diflicu but secassary taps naodsd fo bring the 3tie’s chyonle StrueTure) gofici e enmeed, wot only lor thiz
fisel yoar but pereagngnily, This g ageamplishad by 1) knpoEing 3ulot spending rasnsint in sho cumont and hutget yasra whis protecting prd
nraEArving ia] stale many) 32) propeging o Coastivllonal Amensruni 1o raform tha Budtot procesa, 60 that £l ﬁwemmamhus
1ho tobls 16 sutid 2pending more Than it has i srvanus In the Tutury,

TR it T ey

Sinca yeuZigngd the Buoget ast of 2007, tho budpar siation has daredorated wignilicontly, raauitliyy in o projectad 39,3 kon doficitln tha
corrent year bt wiuld prowv 1o $14 5 ilion delicltin £008-08 If |81 unchacked.

In order 18 ¢kgn tho-$18.5 bitlon butiget g, your nudget paposas g 0-pereant astosa-he-board aduclion 1 masr Ganesl Fung dopormans
#nd programs, naluding the leglsiotive snd udicial broncheg, the Depanman) of Flnsnce and yourown of (k.

In additlop, Tday you are daclnripg & izl ormorgancy ana ealing o spociol zoeainn vt i Laglslatura to enagt the NSCoaBXy s‘lalmmy.channes
16 rodfucm £panding imredTataly. AL your diractin, [ wil ceinmanss tho process of selling tha romsiniap 52,2 bifion in Ecommle Raravery
Beonda o rastore the rexerve and avoid 5 potwmiet casts shoriall,

Daspita the necasalry of titing the budpes gap, 1ha Stata must sid continye tainvast n s miiasTEiuie 1o rsintin wnd Improv its quality of
Bfa ang camiqus fis seonomic growih, T recamalizh ibal, tha buget proposes 1o augment tw existing Stretegic Greovnt Flon wiihatkrions]
bond measTes i be placed o0 the 2008 and 2010 genersl efaction ballo, ’ ; . :

In Lha 1ol &f 2007, Califomla sullared one of 1 wors: ciresters iR Tacent hisiary whon spormedraptoly 22 firs burnad in southem Celifamia
shring Oclober andl Novemnbar, Thia avant highlighted the aend 1o nprove our fira prevniion aatl supprassion aysiam, a8 indicuted in 1he
Govonor's Blug Ribbon Firy Comimilaalon Raport. Your bucgey rpo£ot to eolebllah tha Wildland Fralighting tnitiativo 10 provids an addilonal - !
$100 milfien v fund firafiahing el 21 tha Doporimant of Forasiry ang Fing Protecilon, Offies of Emgreancy Sandres, and the Caklomia
Katlong] Guord. Thix will e fundad through a 1.25-percent srchargs on lisa Insurensy polices,

\ndlor yaur leasetelip, we 2an work with The Legislsture o establish 3 rasponsiie BudgBt 3yaem Uiat dows not relur® 1 #aie to spanging
bayaad itz means. Plaemg join m Inexpreasing my sinoara 1hanks 1 (hg womon ang man of (ko Criifarnta Geperinont of Binsnan ang
Ihair famikigs. Without our atells dedication snd bard wrk snd e sadtilices of thelr [amikes, this budgat would not hove bage iz Ebln,

Sincaroly,

Micheel €. Ganesy
Oirectoe of Finance

43
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Hearrg anp HumMan Services

DepanTMeNT oF Social, SERVIcES

= §73.7 million in 2007-08 and $389.7 million in 2008-09 for the CalWORKs program.
Tha savings would be achieved as part of a reform proposal intended to imiprave ths
state’s work parficipation rate, a5 necessary to avoid federal su nctions, The proposal
comnbines work incentives with sanctions for not meeting work requirements.

»+ .$83.7 million in 2008-09 in reduced Child Welfare Services allocations to counties.
Counties will decide how 1o apportion the reduced allocation.

+  $6.8 million in 2007-0% and $81.5 million in 2008-09 for fostar cars and
gdoptions programs. The proposal would teduce rates for Foster Familly Agencizs,
fostar family homes, group homes, Adaptions Assistance, ahd Kin-GAP recipients,

+  $23.3 million in 2007-D8 and $300.3 miltion in 2005-08 far the SSI/S8P prograrn,
schieved by suspending the June 2008 and June 2008 state COLAS, Recipients
will 5tilE see mcreased benafit payments jn b_oth years dusg o provision of the
federal COLAg,

+  $102.4 milfion in 2003-08 for the In-Home Supportive Services {IHSS) program by
reduging the hours alloceted to IMSS recipients for non-medical services.

= 53.4 million in 2007-08 and $44 million in 2008-D8 by eliminating the Interim
Statewide Autormated Walfsrs Systam (ISAWS) Migration project. The current
ISAWS system remaing fully eperations| and eliriating the ISAWS Migration
project prevents the need to maske reductions and introduce significant risk in other
critical projects,

«  $2.3 million in 2008-08 by reducing community care licensing random visits, Under
this proposal, 14 percont of facifities would receive random inspections annually.
Mo reduetion will be made to follow-up inspaction schadules for facilities that have
previously been faund 1o be out of compliarce with licensing standargs,

139 GOVERNOR'S BupGEr SuMMaRy 2008-09
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Foster Cara (=129

Foster Care is an entitflement progzam funded by fedetal, state, and
loeat governments, Children are eligible for foster care grants if they are
Jiving with a foster care provider undera court order oravoluntary agree-
ment between the childs parent and a county welfare department. The
California Department of Social Services (DSS) provides oversight for the |
county-administered Foster'Cate system. County welfare departments
make decisions regarding the health and safety of children and have the
discretion to place children in one of the following: (1) 2 foster family home,
(2) a foster family agency home, or (312 group home. Seriously emotionally
disturbed (SED} children are identified by the California Department of
Education (CDE) and are typically placed'in group homes to facilitate a
greater degree of supervigion and treatment.

The2008-03 Gowernoy's Budge! provides a separale Foster Caye'General
Pund appropriation ({lem 5130-153-0001) for the two counties (Los An-
geles and Alemeda) partictpating in the Title IV-E Child Welfare Watver
Demenstration Capped AMocation Project. The remaining 56 counties
are budgeted in ltemn 5180-101-0001. Including the waiver countiss, the
Governor'’s budget propeses expenditures of $1.6 billion ($425 million
Genernl Fund) for the Foster Care program in 2008-09. This represents
an 8,6 percent decrease in General Fund expenditures fram current-year
cefimated expenchituges, Most of this decrease is attibutable to the Gover-
nor'sbudget-balancing reduction proposal te redvice Fostar Care, Adoption
Assistance, and Kinship Guardianship Assistence Fayment (Kin-GAP)
payment rates by 10 percent.

BUDGET PrOPOSES To REDUCE FOSTER CARE RATES

The Governor's budget proposes to reduce most Foster Care, Adop-
tion Assistance, and Kinship Guardianship Assistance Payment rates
by 10 percent, effective June 1, 2008, This proposed reduction will saze
an eskimated $15.9 million in total Junds {$6.8 million General Fund)
in the current year and $190.3 million in total furids ($81.5 million Gen-

Logislative Analyst's Office
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eral Fund) in 2008-09. We provide background information ox existing
rates and deseribe potential tipacts of the proposed reductions on the
supply of care providers. Fn addition, we present two alternatives to
the Govarnor’s progposal.

Background

Foster Care Placement Types. If there is resson to belisve that an
allegation of child abuge or neglect is true, county welfare departments
can place a child in one of the following: (1) a foster farnily home (PFE),
(2} a foster family agency {FEA)} home, or {3) a group home {GH), The
EFAs are nonprofit agencies licensed to recruit, certify, trein, and support
foster parents for hard-to-place children who would ctherwise require
GH care. The FFA rates are based on the FFH rate, plus a set increment for
the special needs of the child and an increment for the suppoxt services
offered by the FEA. ‘

Children who ate identified by the CDE as SED are usually placed in
GHs with psychiatric peer group settings. However, some SED children
are placed in FFHs and FEA homes.

Permanent Placement Types. The Kin-CAP progmm provides month-
ly cash grants for ehildren who are permanently placed with azelative who
.asswmes guardianship, The Adoption Assistance program (A AF) provides
manthly cash grants to parents who adopt foster children. Both Kin-GAP
and AAI" grants are tied to the foster care payment the child woild have

- received ¥ the child remained in a foster care placement.

Existing Rates. Fosier care basic grant rates for FFH, FFA, and GH
{including SED children) were dasigned to fund the basit costs of raising e
child. For somne foster care payment reciplents, as a supplement tn the basgic
grant, a specialized care increment (SCI} may be paid for the additional
careand supervision needs of a child with health and /or behavioral issues.
Thiz could inchude, for example, a wheelchair ramp for a disabled child, A
clothing.allowsance may also be peid in addition o the basic grant.

For 2007-08, the Lagislabure approved a 5 percent incrense to the basle

and SC1 rates for FRHs and Kin-GAF recipients, effective January 1, 2008.

- The § percent increase also applies to GHs, excluding the rates for SED

children, and new AAF cages entering the program after Janwary 1, 2008

The Legislature did not approve a rate increase for FFA recipients as the

average FRA grant is currently significantly higher than the average FFH

grant. In addition, there Is some evidence that rather than becoming the

lower-cost alternatives to GHs, FFA homes have instead become kigher-

cost alternatives to FPHs. The last foster eare rate increase was provided
in 2001-02 . :

2008-0% Analysis
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Governor’s Prapasal. The Governor's budget proposes to reduce the
basic ¢axe, SCI, clothing aliowance, and SED rates for children in FFHs
and GHs by 10 percent. The proposal alse veflectz a corresponding 10 per-
cent decrease for Kin-GAF and AAP recipients. In addition, the budget
proposes to educe FFA raies by 5 percent rather than 10 percent, as FFA
recipients did not receive the recent 5 percent rate increase. Thé budget
agsumes enactment of legislation during the special session so that the
rate fedvctions would go into effect fune 1, 2008. This would save an cs-
timated $6.8 millicn General Fund in the cutzent year end $81.5 million
General Fund in'2008-09. Figure 1 compares the average monthly foster
care, Kin-GAF, and AAP payments prior 1o the 5 percent increase, after
the rafe increase, and with the Governor’s proposed reduction.

Figure 1

Foster Care and Related Programs
Average Mo
- r AL

nthly Payments by

$693
Faster Family Agency 1,850
Group Home 3,068

Sarlously Emotionally 5614
Digturbed

Adoption Asslslance 785 824 706 14,4

KIn-GAP &52 68D 52z -10.0

A Roflacts 5 parcen! rate Increacs eucept for ralas for logler lusly ugoncy and sarously emolianaRy
disturbed childrsn which mictivod no adremiman. s

Potential Impacts of Rata Redu¢tions

While the impact of the proposed reduction an existing and potential
care providers is difficult to measure, one possible program impact is a
decrease in the supply of cate providers for both fostar care and permanent
placements. This change in the supply of care providers could ultimately
lead to increased foster care expenditures depending on which types of
placements expetence the most significant supply effects. On the one
hand, reduced foster care ratex conld result i a decrease I# the number
of FFH providers, which could then lead to increased placements In the

Lagisiative Analysi's Office
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more (-.‘xpens'r've FEA homes and GHs. On the other hatvd, a decrease in the
rurnber of GH providers could lead to Increased placements in the Tesg
expensive FFHs and FFA hownes. :

In addition, reduced grants for Kin-GAP and AAP recipients could
decrease the mamber of permanent placement providers, which conld also
lead to longer stays in foster care. This rould raise Child Welfare Services
costs as these rases remain open with sogial wovker intervention. This
<could also increase Medi-Cal costs and utilization because recipients are
eligible for these health services by virtue of their foster care status,

Allematives to the Governor's Proposal

Below we present alternatives to the Governar’s proposal which of-
fex Jess budgelary savings, but reduce the Bnancial inypact vn foster care,
Kin-GAF, and AAP recipients.

Rescind Recent 5 Percent Rate Increase, Ona alternative fo the Gover-

0or's proposal is to yescind the recent 5 percent rate increase for FFH, GH,

 Kin-GA¥, and new AAP recipientsin the budget year. This option would

generate an estimated savings of $17 million General Fund i 2008-09. By

only rescinding the 5 percent rate increase, and not reducing rates by an

" additional 5 percent, foster care and permanent care providers would be
o worse off financially than they were one year ago,

A part of this alternative, the Legislature should consider reduring
the FFA rate by 5 percentin 2008-09, to keep the differential between the
TFA vate and other foster care rates establithed by the Legislature. The
Legiglature did not provide the recent rate indrease to FFAs in part because
of a concern that FFA homes have become a higher-cost alternative to s
rather than 2 lower-cost alternative to GHs, which was the original intent
Of FFAB. The caseload trend for FFAs, which has been consistently incraas-
ing while other placement types have been decreasing or holding steady,
supports this finding. Redocing FFA rates by 5 percent would generate
an additlonal estimated savings of $6.6 million General Fund in 2008-05.

Cap the SCIRate in Certaln Counties, Another alternativeis reform-
ing the current 5CI ratestructure. As Figure 2 shows, the SCls range from
zeroin three srnall counties to over $2,000 per month in other counties, The
SCIs reflect hislorical rate stouctures which vary by county. One reform
option for the SCI rate sructure is to cap the maximom rate at $1,000 begin-
ning in 2008-D9, This option conld save an estimated $1 million General
Fund in the budget year, This cap would impact seven counties repre-
senting approximately 20 percent of the caseload. We note that cutrently
51 counties are able to serve children within this proposed cap.

2008-09 Analysls
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Flgure 2
Fosler Care
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Conclusion

The Governor's propesal to reduce most foster care, Kin-CAF, and

AAP rates by 10 percent resnlts in General Pund savings of $6.8 million
in the eurrent year and §§1.5 million in 2008-09. In dediding whether to
adopt this proposal, the Legislature should weigh the budgetary savings
against the potential for a decrease In foster and permanent care provid-
erz, which could lead te increased foster care expenditurea as children
may move into more expensive placements or remain in czre for longer
periods. Although the LAO-alternatives te reduce foster cate expenditures
save consiclerably less than the Governor’s proposal, these eptions wonld

lezzen the finandial impact on foster cave, Kin-GAP and AAP recipients,

and reduce the chance for placement shifts.

Lagisiative Ahalyst's Office
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Admlaittrorien Dricion ’ ' Flnaneial Mozagemea & Contiact Brapeh

Novtmber Z007 Supe o

Care, Specialized

Ten Percent Reduction to the Basic

Care, and Clothing Allowance Rates for the Foster Care,

Kinship Guardian Assistance Payment, Seriously
Emotionally Disturbed Children, and Adoption
Assistance Programs

DESCRIPTIONS:

‘This premise reflocts the savings from redusing the Basic Care, Spacialized Care, angd Clathing
Allowance Rates for Fostar Cars, Serlausly Emotionafy Disturbed Children, Kinship Guardian
Asslstancs Payment, and Adoplion Assistarice Programs by 10 parcont. Thig premise s
naoessitated by the budget balancing redustions.

Fosier care rates for Foster Family Home {FFH;, Foster Family-' Agency (FFA),- Group Home (GH)
and Kinship Guardian Aseistancs Payment {Kin-GAP) recipients Support the care and suparvision
needs of children Placed In oul-of-home care by child walfare and prebation agensies,

Kin-GAP racipients are children placed with ralatives faceiving a rate equal to the basic foster care

-rate plus spedialized care (if eligitie), 1o assist the rolafive in providing pefmanensy and preventing

the children from ra-entaring or staying in fostor cara,

The Adoption Assistsnce Frogram (AAP) provides beneiits fo adoptive parants to enable tham 1o
meel tha care and supanvision naeds of childran-who ars AAP-giinible,

The Specislized Care Rale {SCR).paid to a proviger over and abovs the family homs baslg raie
Pravides for the additional gare and supervision neads of 1ha ¢hild dug o the severity of the child's
health and/or behaviar probloms, )

Emérgency Assistance (EA} funds are-avallable for use by the counties to asslst in rasolving the
émerganey of a “noedy child” and o Provids asefstance on behalf of such o chiks or any other
member of the housshold in whith he/she is residing,

The Catifornia Depariment of Sueial Sarvices (CDBS) sumently funds maiptenance paymants from
Geaneral Funds (GF) for approximately 1,664 seriously emotionally disturbed {SED) chlldren, Most
SED children ane placed by the Department of Educalion in groug home psychlatric peer group
seftings at rate classification levels 12 through 14, Howevar, some SED children are placed i5-
foster family homes and Toster family agencies, :

Increass also will apply to new AAR casps entered intt after January 4, 2008. GH malntenance
rayments alzo will receive = five Percent incraase on that date. FFAs will not racelve a five
parcent rate increase on January 1, 2008 under sument Iaw,

IMPLEMENTATION DATE: )
These reductions 8ssume a March 1, 2008, enactment of Legislation with a Jung 1, 2008,
Implementation date,

23]
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f Sellfornia Deparovent of Sorlal Ssrices a Mmmmﬂ_ﬁ&mrﬁ Sarufces Bromel *

Flnovelel Movoggies & Cobstrder Bropen
Egr 2007 Subves o

Adastnizvorlen Divisfs ) . :
/ Ten Percent Reduction to the Basic Care, Specialized .
;”j - Care, and Clothing Allowance Rates for the Foster Care,

Kinship Guardian Assistance pa ment, Seriously
Emotionally Disturhed Children, and Adoption
.Assistance Programs ' -'

KEY DATA/ASSUMPTIONS-

-»

The program reduetions refiect savings besed on the estimates for g 56, ctuntles,

Sonate Bi 94 (Chapter 177, Statutas of 2007, 8/24/07), provides a five parcant incresse for
FFHs, GHs, AAP, EA, Kin-GAP, and Spetialized Care Intremanis {SCre), commencing
Jamuary 1, 2008, -

A 10 psrcent reduction is assumed for FFH, GH, Kin-GAP, AAP, and SED, including Cluthfné
Allawance and Specialized Care Incroment, '

SB 84 delinks FFAs from the § parcent nerease authorized for FRHs finked o the AAP. As a
restilt, rates paid to FEA wifl receive a five parcent reduction rather than the ten percamt
reduction,

For the Tille IV-E Walver Countics, thers wil bs ra redusdior in the federal of county foster

BSre assistance shares dye tothe funding cap establishsd within the wajver agregments,

METHODOLOGY:

The projecied sa\}inga-ré thg resuit of the reductions appiiéd to the tassloads and Corresponding
averags grants for tha applioable programs. A

FUNDING:

Fostar g
Federa| fonding is provided for by Title |V-£ of the Sorial Securly Act, wilh the amaunt of Federni
Financial Participation (FEP) based on the FMAP for thase cases meeting ellgibility criteria.

Fu

nding for the nonfederat program and the nonfederat share of federal program costs is 40

Gensatal Fund (GF) and 60 percent counRty,

dopti sistance Program
Federm| Funding is provided by Title IV-E of the Social Security Act for those casey meeting
Sllgibility criteria, with The ameunt of FFP based on tha FMAP rate, Fedaral Las& coste ingligible
for FFP and the costs of the nenfedsral program are sharsd 78 percent GF and 25 Pereent counly.

252
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- Cailfornty Departoon of Saciat Sarvices ) ESptes and Receoral Sorvices Branch
Adrelnittration Divivips . . . Finoaciat Matagement 4 Cormrost Amprh

00 £

N Ten Percent Reduction to the Basic Care, Specialized
Care, and Clothing Allowance Rates for the Foster Care,
Kinship Guardian Assistance Payment,. Seriously
Emotionally Disturbed Children, and Adoption

Assistance Programs
FUNDING (continued):

KinGAPR Program o .
The Kin-GAP basic rats ivas paid utilizing the appilesble reglonal per-child CalWORKS grant frem
federal funds recaived s patt of tha Temporary Assistance for Neady Farmilies {TAN F) block
grant This portion wil) now be funded with Generalt Fund. The balance of the Kin-GAP basic and
SCl rate is paid with 50 percent GF and 50 psicent Sotnty. For Stale-Only Kin-GAP casas, grant
and administrative costs ars shared 50 percent GF and 50 percent county. -

CHANGE FROM THE APPROPRIATION:
This Is & new premise. One month of savings fs reflectad in surrent year estimatos,

REASON FOR YEAR-TO-YEAR CHANGE:
Tha budget yasr reflacts 5 full year of savings.

' EXPENDITURES: ‘
(in 000's) _ )
Tote] - : s
) 5007-08 - 2008-09 | |
Total 515,867 -$190,308 T
Federa) - 4,100 =48 309 i
State -5, 788 -B1,471
County 4,950 . -58 526 :
] Reimbursements ¥} 0 i
1
ltemy 109 ~KimGAP . -
I
2007-03 2008-08 |
Totaf - 51,382 -$16,600
Federa f ' 0
State - 683 ) -8,58n
County =700 = &.400
Relmbursemants il 0 j
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Calfrala Dapaream of Snc ot Kervipen E.r_:?mm and Retegroh Fevices Hrgnop
AdnEniraiton Byt . . Elmepsior Menegrmiam & Commraey Brompl
M

Ten Percent Reduction'te.the Basic Cars, Specialized

Care, and Clothing Allowance Rates for the F oster Care,

Kinship Guardian Assistance Payment, Seriously
Emutionally Disturbed ‘Children, and Adoption
' . Assistance Programs -
EXPENDITURES {continued): -
(r 000's) . '
Hem 101. Foster Care/EAISED

r . 2007-08 2005-09
Tois ) : -»7,765

Fateral 1,772

Sigte . -2,545 «3) 545
County . ~3.448 -41,370
Relmbursements ) 9] 1]

item 101 . ALP

f 2007-08
| 35588 .
-2,837

=2, 437
812

! 0

Reimbursamenls

Item 153 - Tigie IV-E Waiver
Foster Cara 101

Reimhursemsnts
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_decided this already. We decided this already.”

Transcript of Proceedings 9/24/2007 2:42:00 PM

Monday, September 24, 2007

242 p.m.

THE CLERK: Calling Civil 06-4085, California
Alliance of Child and Family Services vs. Cliff Allenby, ef al.

THE COURT: May | have your appearances?

MR. ABRAMS: Good afternoon, Your Honor. William
Abrams, Roxanne Torabian-Bashardoust, and Michael Mortenson for
the plaintiff, from Bingham, McCutchen,

THE COURT: Good afternoon,

MR. PRINCE: Good afternoon, Your Honor.

George Prince for the State defendants.

THE COURT: Good afternoon,

You know, Mr. Abrams, I'm puzzled, because | have
read through your ohening brief, and it was dajevu all over
again. You know what | mean?

1 went through the first part of it, and | said, "We

And it wasn't until maybe about - don't know., |
Maybe I'm not accurate on the percentage, but in fraction --
when | got about two-thirds- of the way through is finally when
I got fo what the meat of, | think, this motion is about. And
then when we get there, you have to admit, there 1s not a lot
of case law.

MR. ABRAMS: That's right, Your Honor. | agree.

THE COURT: Is there anything in any case law

Unsigned Page 2
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anywhere thaf gets close to supporﬁng the notion that, for
example, DHHS would need to approve the Iangane of a state
statute, for example? Where the stale statute does not include
the cost of providing any type of language, for example?

Is there any authority for the proposition that
DHS -- this is really DHS's job to require that the state
include in their statute, il;'lpiementing statute, that kind of
language 50 it's compatible with or commensurate with the
federal statute?

MR. ABRAMS: | understand, Your Honor, and | have
several responses_' First of all, there is no case authority
that says that because the federal agency, quote, accepts,
close quote, a plan, that it has made a determination of
compliance.

In ather contexts, for example, in Medicaid, with the
Orthopaedic Hospitat Case and perhaps in the Blanco vs.
Anderson case, with regard to county welfare ageﬁcies staying
open during certain specified times for availability for food
stamps, just because a federal agency may be administering it
and they accept the way the state is doing it is not a formal
blessing‘that the state's approach is cormrect.

And in fact, our argument in this case is that an RCL
system, as a concept, is nof, in and of itself, noncompliant;
it's the application of this RCL system. So we don't know what

DHHS has done, nor is there any authority that they are

P
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providing any kind of precedential approval.

And in fact, they're.not an Article Il Court.
They're an adminisirative agency that is giving money to the
state under Tifle IV-E that is then to be passed on to the
foster care g;'oup homes. The problem with this case centers on
the way that this RCL systein is being applied and implementead.

Again, our quarrel is not with a concapt; it's with
the application. And the key number in this case is 32. It's
32 percent. And that is what the parties have agreed is the
difference between the cost of Neceésities Index with regard to
what is being paid to the rﬁounties and the group homes, on the
one hand, and the amount of the increases during tﬁe last 17
years.

THE COURT: Is there anything in the federal statuie
that requires that there be — essentially that it be more
compatible o.r comparable than this great percentage
differential?

MR. ABRAMS: The federal statute is clear. it says
that the state shall cover the costs. It doesn't say It shall
substantially cover the costs or that it should get reasonably
close or it should gat near. It says it shall cover the costs.

Now, we are not arguing that that necessarily
requires dollar-for-deilar reimbursemant. It talks about
payment. And we would agsert that there are a number of plans

that could be compliant to cover the costs.

s -

Unsigned
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This plan in é}bp[icaﬁon doesn't work because
32 percent difference between what the costs are and what they ‘
have been paid isn't close. And even if there was a
reasonability factor, it's not reasonable. Even if there was a
substantiality factor, it's not substantial. 32 psrcent, in
anybody's book, can't come close.

So the relief that we're looking for is for the Court
to, one, determine that that dossnt work. Two, issue an
injunction, an interim injunction, that the CNI, the California
Necessities Index, which is a proxy for the amount of costs
that shall be covered.

And Section 475(4)(A) specifies those costs. It's
very direct. It talks about food. It talks about shelter It
talks about insurance. It talks about administrative costs.

It talks about educational costs, that those be covered, and
then that the Court have the parties back, set a status
conferené, to diseuss continuing compliance and
implementation. So we are talking about that 32 percent.

THE COURT: Is there any kind of, you know,
requirement, that — well, let me strike that.

Let me sirike that,

This business about subject to the availability of
funds, that's in the California statute, right?

MR. ABRAMS: That's in the California statute, but --

THE COURT: And is there any reason why the Court

Unsigned Page &
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shouid overlook that or inquire into the”évailability of funds?

MR. ABRAMS: The Court - that provision is not
enforceable because, under Title IV-E, under 475(4)(A), there
is no exclusion or exception or escape hateh for subject to
availability of funds. The state statute is fine until it gets
to that point.

But under case law, for example, under the Missouri
Child Care case, the Court there found that the budget
availability was an improper basis for the state not to provide
funding. It's the same thing here.

The state does not have =n option to say, "If we
dor’t have the money, we're not going to pay it." Because it
could alwqy's do that. That's why it's a mandatory provision
under the Child Welfare Act.

| THE COURT: And is there any authority to - you

know, do we have any case authority -- | mean, this is pretty
much a case of first impression, in that respect, correct?

MR. ABRAMS: It’is, Your Honor, with the exception of
the Missouri case, which is on point. This is a case of first
impression, cértainly in this circﬁit.

THE COURT: s that it? |

MR. ABRAMS: Yes.

MR. PRINCE: Thank you, Your Henor,

THE COURT: What about all of those questions?

MR. PRINCE: Well, | have a couple of points. Number

Unsigned
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Transcript of Proceedings 9/24/2007 2:42:00 PM
one, Mr. Abrams referred to the fact that the federal

government, Director of Heaith and Human Services -- excuse
me - Secraetary had - essentially_ didn't have a role heare.

For more than 17 years, that secretary or his or her
pradecessors has, in fact, endorsed by tasset approval of the
California system. 5o as we —-

THE COURT: Well, is there any kind of like an
official endorsement? You say "by tasset." That means they
have sat by and not done anything, essentially, right?

MR. PRINCE: Well, they have — as we pointaed out in
the moving papers, the Department and Health and Human
Services has worked with the California Department of Health
Services -- excuse me -- Department of Social Services in very
close proximity, if you will, and has worked through this part,
has naver found a problem with any of the budget provisions of
the California statute, and in fact, could have said, at any
point in those 17 years, "We reject this. ltis not
sufficient.”

The California plan is semathing on the order of 40
or 50 pages. It's very dtailegl. It gets updated and reviewed
as changes in the federal statute occur, And there has never
been a peep out of the federal government that there is
anything wrong with this.

And the federal government could say it in very

specific ways. The secretary could disapprove the program.

e sl
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The statute could say — other than just cover the costs, it
could say cover tr_le actual costs, which is the argument

Mr. Abrams was trying to maks, which, of course, would be an
invitation to, you know, what are the actual costs?

i think the plaintiff's égencies and group home
services will come up with all sorts of actual costs that went
beyond what the statute says.

| do want to point out, as well, that the Missouri
case that Mr. Abrams talked about does nof zay, in fact, what
he represents it to say. The onlyissue in that ;::ase was
whether or not that state’s system was based on the statutory
factors get forth in 42 U.5.C. Section §75(4){A). And the
Coust said, you don't have {g have a patticular methodology, a
certain mathodology: you just have something — need to have
something that considers those required factors.

The California statute was put together with the
assistance of group home providers back in the 1880s. It was
an effort in concert, and there - it can't be denled that it
was - it took info effect all those factors of costs.

The statute very generously has, over the years,
added increases when po.ssible. But it is a fact the budgetary
considerations, at some time — and as that Missouri Court
mentioned - and it was talking about Médicare cases hecause
there aren’i any cases that are on pbin_t in this area. But itr .

said budget considerations could be taken into account in
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settinQ a .reimbursement methodology.

THE COURT:; | was going to ask Mr. Abrams about that,
and I'l let him respond after | have heard from you. |

But you're correct. | mean, essentially — and |'l)
gquote it, "TP-TE Staté may take into consideration budget
considerations when setting its reimbursement methodology.”

MR. PRINCE: Yes. And that Court never gotto the -
point of saying, you know, the system you have is inadequate
other than you have to go back and set it based on these
factors. California has been doing that for 17, going on 18
years, without any protests from the federal government. And |
think that speaks volumes.

THE COURT: MNow, with .rspect to this language in the
statute, "Subject to the availability of funds,” do other state
statutes have similar provisions?

MR. PRINCE: | do not know, Your Honor. | can't
answer that question. But I think other states — well, |
think the power of the federal court to essential sit as a
legistative body in California and mandate increased taxes or
the direction of state funds is sometﬁing that is beyond the
power of the Court, certainly in this context.

THE COURT: Well, there are times, | guess, when it
has been done, right?

MR. PRINCE: And that may be. Butthis is notsuch a

time, Your Honor.
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" THE COURT: Well, let me ask Mr. Abrams. | mean,
what about that? [ mean, it says, "The state may take into
consideration budget considerations whet setling its
reimbursement meathodology,” right?

MR. ABRAMS: But that's anly part of i, and it '
relates to how it's going to cover the costs.. The federal
statute is mandatory and it's clear; -“Shall cover the costs of
food, shelter and alike."

And so, in the Missouri case, the Court is saying
that the state can certainly consider how ii's going to pay for
it, what its own budgetary considerations are. But that's a
hudgeting issue internally. It still has to pay for it.

THE COURT: Well, budgets are budgets, right? |
mean, that's just money, right?

MR. F'RINCE_: 's got-1o be paid. That's the state's
obligation. Howa;.rer -

THE COURT: Thete are lots of things that have to be
paid. Whose pocket is it taken out, then? Somebody, some
other social service is going to suffer if you take it out of
wherever you're going to take it out of. You've got to take it
out of the budget, right?

MR, PRINCE: Wall, it doesn't have to be a social
service. It could be a lot of other things, or they cguld
raise money. It could be a lot of different things. The point

is, is that the federal statute is clear.

Transcript of Proceedings 9/24/2007 2:42:00 PM
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And it doesn't tatk abouot anything except "it shall
cover the costs." Soit cioesn't say "it shall cover some of
the costs." It doesn't say "it shall cover 80 percent of the
costs.” It says "it shall cover the costs.”

In the Missouri case, the problem was that they
didn't adequately consider various factors., They didn't
consider elements of what those costs are.

Here, wa're a step further along, which may make this
even more dyer. And that is that there is a mechanism called
CNi which considers these costs. But the state is saying, "We
are nof going to pay attention to that CNI -- well, maybe part
of the time. But we're going to [zave you over 30 percent shy
of that." And that's the problem there.

There is no dispute. 17 years ago, a lot of parties
worked extremely hard {o Eome up with a structure. And if we
were stilt dealing in 1980 dollars or really 1985 dollars that
were subseguently increased for the '90-'91 fiscal year, we
prabably wouldn't be here today, if all things were equal. But
they're not. Things cost more now than they did in 1990, and
the parties agree to that.

And so what's before Your Honor is whether or not
this 32 percent difference that the parties agree on is
something that the state has to pay. And again --

THE COURT: Well, you're suggesting that, after all

this time -- and the statute was adopied quite sometime ago -

Unsigned
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that somehow the Court should essentially striks the
subject-to-the-availability-of-the-funds language?

MR. ABRAMS: Well, that was enacted in the yaar 2000,
| believe 2000, possibly 2001, But that is subseguent
legislation. And the subject-to-availability escape clause is
not pertissible under the federal statute,

THE COURT: Well, how come somebody didn’t challenge
that back in the year 2000 when it was adopted?

MR. ABRAMS: Well, we're here in court now because
efforis to reach resolution with our group and others have not
been truthful. And so ﬂ'nat‘s one of the reasons we're here.

These group homes are operating on a bare margin.
Some ha;fe gone out of business. They are suffering, and the
chitdren are suffering; 5,000 children in foster g.roup homes.

And they need this money. They relied upon this
money. The state is compelled by the federal government to pay
the money.

And as ['ve said, Your Honor, ¢over -

THE COURT: What percentage does the federal
government pay?

MR. ABRAMS: Out of this amount?

THE COURT: Yes: I'm looking -~

MR.- ABRAMS: I've overlooked intreducing my clients,
Your Honor, Carol Schroeder and Doug Johnson, and they may have

that exact number.
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MR. JDHNS&N: Overall, it's about 35 percent.

THE COURT: So they only pay a third of —
approximately a third of the total amount, is that correct, and
the rest of it comes out of the state budget?

MR. JOHNSON: Wel, for a federally-gligible child,
they get 50l percent, but not all children in California are
federally eligible.

THE COURT: | see. Okay.

MR. AB-RAMS: 50 it's a complex mixiurg, and it varies
from county to county. But that's the buy-in. 1f the State of
California wants to participate in this statutory scheme,
that's the deal that they struck. They struck the deal, but
they're not complying with the deal.

THE COURT: Okay. Anything further that you wanted
to add?

MR. PRINCE: Yes. Thank you, Your Honor, a few
things. Nurmber one; the fact that there are group homes that
may be going out of business, there is no evidence that thal's
before the Court right now. We don't know the basis of that.
There are other reasons aside from increased costs here.

| point out that the CNI that Mr. Abrams keeps
harping on is an index that was inserted in the California
statute, not in the federal statute. And it is a means by
which California can track costs in general. But they are not

congruent with the actual costs in the Federal Statute
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675(4)(A) which talks about things that are very specificto a
child's education, shelter and other necessities. It is not
congruent and it is something California but in to, in fact,

try to help keep track of this.

California does have budget considerations that must
be taken into account here. And there is nothing in the
federal statute that says, You must tie your payment schedule
to some index. That was something California did. it's not in
the federal statute.

The federal statute does not have any such index nor
any such directive anywhere in it, nor in the implementing regs
that we could find that supports the position .'that Mr. Abrams
is taking that the state has to be foread to increase payments.

THE COURT: But having toned it to that index, it's
gone pretly far afield.

MR. PRINCE: Subject to the availability of funds.

As Your Honor pointed out, there are ﬁther programs that would
suffer from this.

There is a finite amount of state money out there.

Ther_e is an increase coming this coming January of 5 percent
for these group homes. BI;It there simply isn't the amount of
money so that it marches in step with the CNI. And that's an
unfortunate fact.

But the State of California recogni;ed that when it

put in the "subjest to the availability of funds® wording in
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that statute.

THE COURT: Qkay. Is there anything further prior to
the matter being submitted?

MR. ABRAMS: Your Hohor, just 2 word on the CNI:

We agree that it may not be a perfect or congrs.'xent
measurement. But it is an attempt to try to get parity for
what the costs are. It was part of what was negotiated.

| The Alliance probably thinks that there may be some
other yardsticks to make the measurement. Buts we're willing
to stipulate that this was one that can be used. It was in the
legislation. And that, at that time, was a reasonable effort
to keep pace with what these costs are.

It's not required in the federal statute, per se.

But what is required is a structure that allows the costs {0 be
covered. And if that would just be something tha{ would be
complied with, if they could Keep pace with it, we have
compliance.,

With regard fo where does the money come from, that's
a state issue. We don't know that it would come from some
other program.

The state has to make decisions. Maybe they don't
huild a new stadium. Maybe thay don't do other things or maybe
they raise taxes, or maybe they reallocate other funds. Thére
is no evidence,

But the federal government, as part of this — part
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of the Child Weifare Act, requires them o comply, and that's
really the issue before this Court. 1t is a first imprassion,
Your Honor.

THE COURT: Well, the federal government hasn't

' really stepped up to the plate more than 30 percent, have they,

25 percént? So, you know, these federal - you know -- | mean,
poorly-funded, maybe one could say, or paﬁiallyﬁundad
mandates do create problems for the state.

MR. ABRAME: But the state bought into it. They
didn't have io.

THE COURT: 1 don't know where that goes. The
question is; Should federal courts be reai]ocating funds.l And
you know, is that, in part, what we may be doing by doing this.
| mean, certainly there is vary little precedent, if any.

MR. ABRAMS: Your Honer, reallocating funds, courts
do that all the time when tHey require, for example --

THE COURT: Well, | think federal courts have to be
cognizant of some degres of impact and respensibility in that
respect. 7

MR. ABRAMS: | understand --

THE GOURT: | mean, we're not acting in a vacuurn
here.

MR. ABRAMS: - | understand.

MR. PRINCE: Your Honor, if | might add, to help get

rid of the vacuum, there is a standard here that the Court can
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use. Most of these caées talk about the arbitrary capricious
standard when adjudicating this sort of a matter and whether or
nof the state acted without any rational basis in what it has
done here,

And California obvicusly, from the history of this
case, worked very carefully with the providers to setup a
specific system. And even though these providers may not be
happy now with the rate at which they are reirpbursed hy the
state for their costs — |

THI% COURT: Well, probably the system anficipated
what they set up, the structure of the set up, anticipatéd more
return -- you know, more of a higher percentage return on the
cost of the Necessities Index, right?

MR. ABRAMS: Well --

MR. PRINCE: Wel!, | don't know what they
_anticipated. The statute séys what it says. There have
been -- | mean, the state doesn't deny that costs have
increased in certain ways. But the statute does - the federal
statute doesn't have any épeciﬁc reference to, "Okay, if
you've got additional costs here and thers, you've got to roll
those in."

THE COURT: Well, does the state do any kind of an
audit or inventory, whaiever you wani {o call it, on some
regular basis of what the costs of these -- the actual costs

are that are incurred by these homes? -
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MR. PRINCE: .I think they do track that. | don't
know on the periodic basis of that. | do know that they are
empowered and do their best with very restrictive resources to
audit the costs that are actuzlly spent by some of the group
homes. And they reviewed those and they sometimés take those
costs back because they find the homes have been making
payments and things that are not — that don't fall under the
program.

THE COURT: And 1 guess your client was whispering
something iﬁ your ear. Is that correct, that there Is a
regular kind of -- not so much of an audit to see whether
you're actually, you know, doing what you're supposed to be
doing and looking at your financial statements and records,
hoﬁks and records and so forth.

But do they do sort of an inventory of what it costs,
you know, whether it be on an annual or 2 bi-annual basis or
something, what it costs as costs of everything increase?

MR. ABRAMS: There are reviews, Your Honor, And what
| asked my client was, if that's going to be the marker, then,
Instead of CNI that is a periodic check to find ou; what it
costs and to bring it into compliance, we would probably be
satisfied with that. | mean, you know, we've talked about &
standard, and "arbitrary and capricious” was used.

The cases, Orthopaedic Hospital, Blanco vs. Anderson,

these are cases with Medicare/Medicaid, food stamps, they talk

v aeme—
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about reasonableness and sulzastantial compliance. And | would
argue: A 32 percent difference is neither reasonable, noris
it substantial.
But if we were to go to arbitrary and capricious, |
think we're there. | think a third difference in what it
reasonably costs, on the one hand, and what's getting paid in

compliance with the federal legisiation, is arbitrary and

" capricious. That's not what the federal government requires.

THE COURT: Well, lat me ask Mr. Prince the question
a little bit differently.

At what point, if any, does the disparnty become so
great that it really does constituie an arbitrary, you know,
decision or abuse of discretion by the state i continuing to
fund at a reduced -- at a level significantly below the cost of
the Necessiiies Index?

MR, PRINCE: Actually, | don't think it ever can
reach that paint, because the statuie, the way it was set up,
took the factors into account at the outset. And they do
review it. And when funds are available, they fight to get
them for the homes.

THE COURT: What if they - say there are no funds
available now, and we're going h:) havs to reduce you to — you
knrow, to essentially 25 percent, or 10 percent. Let's try that
one, 10 percent.

MR. PRINCE: But that's not happening. In fact, when

Unsigned
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funds --

THE CQURT: Butwhat if? Whatif? s that desperate
enough?

MR. PRINGE: Your Honor, when funds have been
lacking, they have, in fact, done -- taken other steps to
assist the homes, such as reducing the point system so a home
that might otherwise just be at the_RCL 3 would be able to be
funded at the RCL 4. |

Part of the Blanco case that the plaintiffs cite in
their papers is that lack of resources is no excuse. That's
half of a quote out of that case.

The judge they quote at the very end of that case -
and here's the case. Il give you the page cite. It's 338 F
3d 969, 973. The Court says, "Lack of resources and bad
faith," on the part of the state regulators.

And | dare say there is no bad faith here that has
bean demonstrated or could be demonstrated. These peoplé do
everything they can to help these homes out. And itis
essentially insulting them by saying that they have either
ignored them or cut their funding. They haven't cutit. They
are doing their best to increase the funding, given the
resources that they've got.

THE COURT: Well, | don't think that we're looking at
intent here. That's not the question but whether there is‘

statutory compliance.
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So if there is nothing further, then the matter will
be submitted.

MR. ABRAMS: Submitted, Your Honor.

THE COURT: Thank you.

MR. PRINCE; Thank you, Your Honor.

(Hearing concluded at 3:10 p.m.)
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In accordance with Local Rule 56-2 of the Local Rules for the United States
District Court of the Northern District of California and paragraph 7 of the Standing Order of this
Court, Plaintift California Alliance of Child and Family Services (the “Alliance™) and
Defendants ClilF Allenby and Mary Ault submit this joiat statement of undisputed facts in
connection with the parties’ cross motions for summary judgment set for hearing on Septcrnber
24, 2007.

TThe following is a list of material facis undisputed by the parties:

UNDISPUTED MATERIAL FACT SUPPORTING EVIDENCE

1. Congress enacted the Adoption Assistance | 42 U.S.C. §§ 670 - 679b.
and Child Welfare Act (“Child Welfare
Act™y in 1980. The Child Welfare Act is
codified at 42 U.S.C. §§ 670 - 679b.

2. The Child Welfare Act establishes & 42 1.8.C. §§ 670-679b.
cooperative federal-stale program that assists
states in meeting the costs of providing
foster care to children. Pursuant to this
cooperative program, the federal
government and the state governments share
the cost of providing funds for licensed third
partics (e.g., group homes) that care for
these children.

N The Child Wellare Act and related [ederal See, ez, 42 U 8.C. §§ 670-679b,
regulations require states receiving federal
aid to provide foster care for a child when a
court has determined that it is necessary
under applicable law that the child be
removed from his or her home and placed in
out-of-home care.

4, To become eligible for federal funding, a 42 U.5.C. § 671(a), (b); 45 CE.R. §§
state must submit a plan for financial 233.110, 1355.21, 1356.20, 1356.21.
assistance to the Secretary of the U.S.
Department of Health and Human Secrvices
(“DFU4S™) for approval. As a prerequisite
for DHHS approval, the submitting state
must agree, among other conditions, to
administer its fosler care program pursuant
to the Child Welfare Act, related regulations,
and policies promulgated by the Secretary of
DHHS.

AST2064715.5 2
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5. Pursuant to the Child Welfare Act, a state
must designate & state agency to administer
and/or supervise the administration of the
approved state plan.

42 US.C.§ 671(a)(2),

6. Pursuant to the Child Welfare Act, a state
must arnend its approved plan by
appropriate submission to the Secretary of
DHHS whenever, among other instances,
necessary to comply with alterations to the
Child Welfare Act and/or federal regulations
or policies.

45 C.FR. §1356.20(e)(1).

7. The Child Welfare Act requires that states
participating in the cooperative program
provide “foster carc maintenance payments”
on behalf of eligible children to child-care
institutions, including group homes.

C.ER. §1356.21{a),

42 U.S.C. §§ 671(2)(2), 672(b)(2); 45

8. “The term “foster maintenance payments’
means payments 1o cover the cost of (and the
cost of providing) food, clothing, shelter,
daily supervision, school supplics, a child’s
personal incidentals, lability insurance with
respect to a child, and reasonable travel to
the child’s home for visitation. In the case
of institutional care, such term shall inglude
the reasonable costs of administration and
aperation of such institution as are
necessarily required o provide the items
described in the preceding sentence,”

42 US.C. § 675(4)(A).

Q. For all periods relevant to this matter, the
California Depattment of Social Services
(“D38™) has been the state agency
responsible for submitting the California
state plan to the Secretary of DHHS for
approval and, subsequent to receiving that
approval, received federal funding that was
intended to cover a portion of the foster care
maintenance payment made to group homes
on behalf of cligible children,

11460(a), 11462(a).

10.  DSS uses a Rate Classification Level
(“RCL™) system to establish payment rates
for foster care proup home programs.

Cal. Wel, & Inst, Code §§ 11229,

See Cal, Wel, & Inst. Code § 11462,

ALT2064715.5 3
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H. A group home program is assigned to one of | See Cal. Wel, & Inst. Code § 11462(f);

fourteen levels (f.e., RCLs) based on the parties stipulate to this fact.
group home program’s number of “peints™
calculated. The number of points calculated
for a group home program is based
principally on (1) the number of
“paid/awake™ hours worked per month by
child carc and social work staff, (2) the
qualifications of the staff, and (3) the hours
of Mental Health Treatment services
provided. The total number of poirits
gencrated equates to a specific RCL and
corresponding rate. With the exception of
two group homes having grandfathered-in
rales, all of the group home programs with
the same RCL receive the same AFDC-FC
payment rate based on the standardized
schedule of rates in state law, DSS
determines group home’s RCL and,
consequently, the AFDC-FC payment rale,
based on information submitted by the group
homes. .

12, For all periods of ime relevant to this Parties stipulate to this fact.
matter, DSS through the Children and
Family Scrvices Division of DSS (“CESD™),
sefs payment levels for group home foster
care providers. The payment lcvels
are established by statute and incorporated
into the Schedule of Standard Rates. The
ratc for each group home program is one of
fourteen standard payment levels that
corresponds to the group home’s level in the
rate classification level system (RCL).
Under this RCL system providers are paid
by the county that piaced the child with the
group home or other foster care provider,

13. The RCL system was implemcnted by Partics stipulate to this fact.
statute, 1939 Cal. Stat. Ch. 1294, during the
1990-1991 stawe fiscal year, and codified at
Welfare & Institutions Code sections 11460
and 11462. The initial standardized
schedule of foster care rates for the 1990-
1991 fiscal year was developed using 1985
calendar year costs and adjusted to the costs

A/T2064715.5 4
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for each fiscal year by the amount of the
California Necessity Index (“CNI”). Since -
this time, the standardized schedule of foster
care rates established under the RCL system
has been increased by approximately 27
percent,

The CNI is a weighted average of increases
in various necessary costs of living for low-
income consumers, including food, clothing,
fuel, utilities, rent, and transportation.
Various statutes require state entitics to use
the CNT when calculating cost-of~living
adjustments,

See, e.g., Cal. Wel. & Inst. Code §§
11433, 11462,

15.

Since the 1990-1991 fiscal year, the increase
in average actual costs thal some group
homes incur to care for and supervise
children exceeds 27 percent,

Partics stipulate to this fact.

16.

The CNI1 has increased from the 1990-1991
fiscal year by approximately 59 percent
throvgh State fiscal year 2006-2007.

Parlies stipulate to this fact.

17.

The pereentage of actual costs that group
homes recoup through the RCL system has
diminished over time due, in part, to (1) an
increase in the actual costs associzted with
food, clathing, shelter, daily supervision,
school supplies, a child’s personal
incidentals, liability insurance with respect
to a child, and reasonable travel to the :
¢hild’s home for visitation, and (2) “new”
costs that group homes must ineur to satisfy
added federal, statc, and county
requirements.

Parties stipulate to this fact.

18.

The amounts comprising the standardized
schedule of rates remained unchanged at
their original 1990-91 levels in State fiscal
years 1991-92, 1992-93,'1993-94, 1964-95,
1995-96, 1896-97, and 1997-98. They were
increased by 6% effective July 1, 1998, by
2.36% ctfective July 1, 1999, by 2.36%
effective January 1, 2000, and by 2.96%
effective July 1, 2000. They were increased
by an average of 5.70% on Janvary 1, 2001

Parties stipulate to this fact.

ATT2064715.5 5

JOINT STATEMENT OF UNDISPUTED FACTS REGARDING CROSS-MOTlIDNS FOR SUMMARY
JUDGMENT; C 06-40%5 MHP

PAGE 68




[a—

= - -, T ¥ S - P ]

. L e L I 1t e R e Y

Case 3:068-cv-04095-MHP  Document 41

Filed 09/12/2007 Page 6 of 7

when the amount included in each of the
standard rates for the wages and benefits of
child carc and social work staff was
increased by 10%. They were incrcased by
4.85% effective July 1, 2001. The
standardized schedule of rates remained
unchanged at their 2001-02 levels in State
[iseal years 2002-03, 2003-04, 2004-05,
2005-06, and 2006-07,”

19.

During the period covered by State Fiscal
Years 1990-91 through 2006-07, the
increases in the CNI were as follows:
5.49% for 1991-92, 1.81% for 1992-93,
2.37% for 1993-94, 1.69% for 1994-95,
1.48% for 1995-96, 0.52% for 1996-97,
2.60% for 1997-98, 2.84% for 1998-99,
2.36% for 1999-2000, 2.96% for 2000-01,
3.31% for 2001-02, 3.74% for 2002-03,
3.46% for 200304, 2.75% for 2004-03,
4.07% for 2005-06, and 3.75% for 2006-07.

Parties stipulate to this fact.

20,

For purposes of exhaustion of administrative
remedies before a party may bring a lawsuit,
there is no administrative process or remedy
available for the Alliance or its members to
challenge the propricty of the RCL, system.

Parties stipulale to this fact.

DATED: September 12, 2007

By:

Bingham McCutchen LLP

/sl

Michael Q. Mottenson
Attorneys for Plaintiff

CALIFORNIA ALLIANCE OF CHILD AND

FAMILY SERVICES

Pursuant to General Order No. 43, Section X, 1 attest that concurrence in the filing of this

document has been obtained from Mr. Mortensomn.
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DATED: September 12, 2007 Edmund G. Brown, Jr,
Attorney General of the State of California

By: s/
George Prince
Deputy Atlorney General
Attorneys for Defendants
CLIFF ALLENBY AND MARY AULT

Pursuant to General Order No, 45, Section X, T allest that concurrence ln the filing of this

document has been obtained from Mr. Prince.
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BILL LOCKYER
Attorney General of the State of California
DOUGLAS M, PRESS
Supervising Deputy Attorney General
GEORGE PRINCE, S$tate Bar No. 133877
Deputy Attorney General
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5749
Fax: (415) 703-3480
Email: George.Prince@doj.ca.gov

Attorneys for Defendants

CALIFORNIA ALLIANCE OF CHILD AND
FAMILY SERVICES,

Plaintiff,
v,

CLIFF ALLENRBY, Interim Director of the
California Department of Social Services, in his
official capacity; MARY AULT, Peputy Director of
the Children and Family Services Pivision of the
California Department of Social Services, in her
official capacity,

Defendants.

fpase 3.06-cv-04095-MHP  Document 26 Filed 11/06/2006 Page 1 of 5

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

C 06-4095 MHP

ANSWER TO COMPLAINT
FOR DECLARATORY AND
INJUNCTIVE RELYEF

Hearing:  None set

Time: None set

Courtroom: 15

Judge: The Honorable
Marilyn H. Patel

Defendants Cliff Allenby, in his official capacity as interim Director of the California
Department of Social Scrvices, and Mary Ault, in her official capacity as Deputy Dircelor of the
Children and Family Services Division of the California Department of Social Services,

{collectively, Defendanis), through their counsel, answer plaintiff’s complaint as follows:

1. Defendants admit the contents of the first unnumbered paragraph of the
complaint.
2. Defendants deny the contents of the second unnumbered paragraph of the
Answer to Complaint California Alliance of Child, efe. v. Allenby, et al.
C 06-4095 MHpP
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complaini. ‘

3. Defendants have no present information or belief as to the truth of the matters
asscried in paragraph 1 of the complaint and ils subparagraphs “a™ through “e” therein, and on
that basis deny their contents.

3. Defendants admit the contents of paragraphs 2 and 3 of thé complaint.

4.  Defendants admit that plaintiffs seek the relief described in paragraph 4 of the
complaint, and that the court has subject matter jurisdiction as to the relief sought by plaintiff,

5. Delendants admit the contents of paragraph 5 of the complaint,

6. Defendants admit the contents of paragraph 6 of the complaint.

7. Defendants admil (hat plaintiffis informed and believes that venue is proper in
this district as alleged in paragraph 7 of the complaint.

8. Defendanis admit the contents of paragraph 8 of the complaint.

9. Defendants generatly admit the general allegations regarding the Child Welfare
Act set forth in paragraphs 9 throughl6 of the complaint, but note that the provisions of the
Child Welfare Act speak for themselves and are not defined by plaintiff’s characterization of
them,

10. Defendants generally admit the allegations set forth in paragraphs 17 and 18 of
the complaint, but note that the provisions of the State’s foster care maintenance program under
the Welfare and Institutions Code and other provisions of law speak for themselves and are not
defined by plaintiff's characterization of them.

11. Defendants admit the contents of the first sentence of paragraph 19 of the
complaint, bul have no present information or belief as to the truth of the other matters asserted
in paragraph 19 and on that basis deny the remainder of its contents.

12,  Defendants have no present information or beliel as to the truth of the matters
asserted in paragraph 20 and on that basis deny its ¢ontents,

13. Defendants have no present information or belief as to the truth of the matiers
asserted in paragraph 21 and on that basis deny its contents.

14. Defendants deny the contents of paragraph 22 of the complaint.

Answer to Complaint California Alliance of Child, ete, v. Allenby, et al,
€ 06-4095 MHP
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15. As to paragraphs 23 through 26 of the complaint, defendants incorporate by
reference their responses as set forth in paragraphs 1 through 14 of this answer, deny the
contents of paragraphs 23 and 24 of the complaint, deny that plaintiff has stated a valid cause of
action, specifically deny that_ plaintif is entitled to any declaratory relief as requested therein or
otherwise, and specifically deny that plainiiff is entitled (o recover any costs, attorneys’ fees, or
other monies pursuant to 42 U.3.C. section 1988, as alleged in paragraph 26 of the complaint, or
otherwise under any other provision of law.

16. As to paragraphs 27 through 30 of the cor;'lplaint, defendants incorporate by
reference their rcsponées as set forth in paragraphs | through 15 of this answer, deny the
contents of paragraphs 28 and 29 of the complaint, deny that plaintiff has stated & valid cause of
action, specifically deny that plaintiff'is entitled to any injunctive relicf as requested therein or
otherwise, and specifically deny that plaintiff is entitled {0 recover any costs, attorneys’ fees, or
other monies pursuant to 42 U.8.C. section 1988, as alleged in paragraph 30 of the complaint, or
otherwise under any other provision of law.

17. Asto plaintiff’s Prayer for Relief, and subparagraphs “1" through “7" therein,
defendants incorporate by reference their responses as sel [‘orth. in paragraphs 1 through 16 of
this answer, and specifically deny that plaintiff is entitled to any relief as prayed for or otherwise.

| AFFIRMATIVE DEFENSES

1. The complaint fails to statc facts sufficient fo constilule any ¢laim upon which
rclicf can be granted against defendants.

2. Defendants did not deprive plaintiff of any right or privilege guaranteed by the
Constitution or laws of the United States.

3. The complaint does not present a case or controversy.

The complaint is not ripe [or adjudication by this Court,
The Court should abstain from hearing and deciding this action.

The Complaint is moot.

NS

The complaint is barred in that the relief sought substantially would require the
defendants 1o alter, fundamentally, substantial pértions of California’s services and programs.

Answer to Complaint California Alliance of Child, cto. v. Allenby, et al,
£ 06-4095 MIHP
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8. The complaint is barred in that the relief sought woutd place an undue burden or
hardship on the State and requires modifications to programs and scrvices which are
unreasonable.

9.  Tothe extent the Complaint seeks relief in excess of that allowed by federal law,
it is barred as inconsistent with fedcral law.

10. Plaintiff has failed to exhaust its administrative and other state remedies.

1. California has a comprehensive system or plan which is effectively providing
appropriatc services to plaintifTs.

12, To the extent the complaint alleges entitlement to services or programs which are
not being provided, some or all plainti[Ts or their representatives have themselves [ailed to
demonstrate eligibility or entitlement to such programs or services.

13. The relief requested in the complaint is barred based upon the scparatior of
powers doctrinc.

14.  Defendants, as officials of state departments acting solely in thelr official
capacities administering reasonably within the scope of their official duties and in good faith the
multitude of activities conducted by their agencies, érc immune from suit under 42 U.S.C. §
1983.

I5. To the extent the complaint alleges vic;lations of law, those alleged violations are
not the result of the conduct or omissions of the defendants, nor can those alleged violations be
attributed to defendants.

"16. The complaint is barrcd by the Tenth Amendment to the Constitution of the
United States.

17. The complaint is barred by the. Eleventh Amendment to the Constitution of the
Uniled States,

18. Defendants have not waived their sovereign immunity.

19. Defendants’ investigation into the issues raised in the complaint is et the
preliminary stages, and therefore defendants reserve the right to amend their Answer to add
further -afﬁrmative defenses when they are discovered,

Answer to Compluint Calilomia Alliance of Child, e, v. Allenby, ct l,
C 06-4095 MHP
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20. The complaint is barred in that the relief sought would inappropriately mandate
the manner in which state officials allocale public funds in relation to existing programs and
services.

21. The complaint is barred in that the relief sought would inappropriately require
defendants to allocate resources, a political judgment, outside the purview of the court's
authority.

22. The complaint is barred since plaintiffs inappropriately seek to predicate their
claims on State Defendants’ allegedly improper allocation of public funds.

WHEREFORE, defendants pray that:

1. Judgment be rendered in favor of defendants and against plaintifT;

2. Plaintiff take nothing by the complaint;

3. Defendants be awarded their costs of suit incurred herein; and

4. Defendants be awarded such other and further relief as tlie court may deem
necessary and proper.

Dated: November 6, 2006

Respectfully submitted,

BILL LOCKYER
Attorney General of the State of California

DOUGLAS M. PRESS
Supervising Deputy Attorney General

£sf

GEORGE PRINCE
Dieputy Attorney General

Attorneys for Defendants

AD115472.wpd
SF2000401941
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Bingham McCutchen LLP

WILLIAM F. ABRAMS (SBN 88805)
william.abrams @bingharm. com

1900 Unrversity Avenue

East Palo Alto, CA 94303-2223
Telephone: (650) 8454400

-Facsimile: (630) 8494800

Attorneys for Plaintiff

Filed 06/30/2006 Page 1of9

CALIFORNIA ALLIANCE OF CHILD AND FAM]LY

SERVICES

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNL

SAN FRANCISCO DIVISION

CALIFORNIA ALTIANCE OF CHILD AND
FAMILY SERVICES,

Plaintiff,
v.

CLIFF ALLENEY, Interim Diregtoy of the
California De-,pamnem of Secial Services, in his
official capacity; MARY AULT, Deputy Direstor
of the Children and Family Services Division of
the California Depactment of Social Serviees, in
her official capacity,

Defendants.

Myp

C.06 4095

COMPLAINT FOR DECLARATORY
AND INJUNCTIVE REIIEF
(421S5.C. § 1980

DEMAND FOR JURY TRIAL

Plaintiff California Alliance of Child and Family Services (“the Alliance™) files

this Coraplaint against Cliff Allenby (“Allenby™), in his official capacity as Interim Director of

" the California Department of Social Services (“DSE™), and Mary Ault ("Ault™), in her official

capacity as Deputy Director of the Children and Family Services Division of DSS (“CFS8™), for

Declaratory Judgment and Injunctive Relief, and Demand for Jury Trial.

This case is brought on behalf of non-profit charitable organizations that care for

children who have been removed from their hiomes and for whoni the State of California has

failed to provide adequate funding required by the federal Child Welfare Act. This action secks

PA/S 2153841
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to prevent further violation of law by the State of California and obtain proper payment to the
non-profit orgunizations sufficient to provide these children the appropriate care and shelter to
which they are entitled. Without the State compliance, the non-profit agencics will be forced to
choose between providing inadequate care or eliminating services and cventually ceasing
operations, to the great detriment of the affected children.

In support thereof, the Alliance alleges as follows:

PARTIES
1. The Alljance is a California corﬁoral‘.icm with its principal place of businese at
2201 K Street, Sacramento, California 95816, The Alliance is a non-~profit organi;zaticn that,
among other pursuits, represents the interests of group homes that provide care and supcrvision
for foster children a8 deseribed below. -

a. The Alliance represents California non-profit agencies offering an amray of
services to vulnerable children and their families. These services inclode group home programs.
Group homes provide care and supervision for foster children with significant cmotional or
behavioral problems who cannot live safcly in their own homes or in another Taraily setting, and
who require more restrictive out-of-home placement environments. DSS licenses, audits, and
provides fanding o these group homes through the Aid to Pamilies with Depéndent Children—
Foster Care {“"AFDC-FC”) program,

l b. The Allizance’s membership includes approximately 15(5) private, nofi-
profit agencies that providc adoption, foster cere, group home, mental health troptrnent, family
preservation and support, wrap-around, .aducationa], and other services.. Approximately 130 of
these agencies operate one or more group home programs, with a total licensed capacity for
approximately 5,700 children and youth.

c. The Alliance is commiited to advocating on behalf of foster children and
the non-profit agencies that provide care and services for them. This advocacy includes Tostering
and sneouraging the continual improvement of services and outcomnes for children and families.

d. The Alliance rcpresents the interests of its members with respect to

matters relating to the State of California and D85’ administration of the AFDC-FC program.
PA/SZIE53R4.) 2
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& The Aliiance is authordzed to file this action on behalf of its accredited
members, who are and will continue to be affected adversely by the unlawful actions of
Defendants, and each of them, alleged herein. Through this Complaint, the Alliance seeks to
protect interests thal are germane to its purpose and affiliation with member group homes. Each
group home that is a member of the Alliance has independent standing to bring an action.
Nevertheless, the Al]ian;::e asserts the claims alleged in this Complaint without the participation
of an individual member of the Alliance. Should it be decmed necessary for a group home to
participate ip this action, the Alliance will seek leave to amend this Complaint to name spesific
group homes as parties-fn-interest, .

2. Alienby is responsible in his official capacity for the administration of the Child
Welfarc Act, 42 1.5,C, §§ 670-679b, and the programs related to that Act in California. Further,
Allenby is responsible for implementing the policics contained in the approved state plans and
ASSVIINE DSSI’ compliéncc with state and federal Iaw. Allenby is sued enly in his official
capacity.

3. Ault is responsiblé in ber official capacity for implementing the policies contained
in the approved state plans. Aultis sued only in her official capacity.

JURISDICTION AND VENUE .

4, The Alliance brings this civil action under 42 U.S.C. § 1983 and seeks a .
declaratory judgﬁmm, pursuant to 28 U.S.C. § 2201, that the R:atc Classification Level (“RCL"™)
system implemented and applied by Defendants, and each of the them, which establishes the
rates of payment o group homes on behalf of foster children, viclates Title IV-E of the Social
Security Act, 42 U.S.C. §§ 670-679% (“Child Welfare Act™), and its implementing regulations.
Further, the Alliance sseks provis-ional and permanent injuncrive relief prohibiting Defends-mts,
and each of them, in their official capacities from using the RCL to establish payment rates, This
Court has subject matter jurisdiction pursuant to 28 U.S.C, § 1343(a)(3).

3. The Alliance is informed and believes and on that basis alleges that Allenby in his

official capacity is a resident of California and works in Califomia.

PA/S2I85384.1 3
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6. The Miiance is informed and belicves and on that basis alleges that Ault in her
ofﬁciai'c'apacity is a resident of California and works in California.

7. The Alliance is informed and believes and on that basis alleges that venus is
proper in this district pursuant to 28 U.S.C. § i391 (b)(2) because a zubstantial part of the events
or onﬁssions giving rise 10 the claims in this Cormplaint occurred in this district.

_ . INTRADISTRICT ASSIGNMENT

B. This Complaint arises in the County of Sar Francisco, among other places.
Consequently, this action is assigned to either the San Francisco Division or the Cakland
Division, Civil Local Rule 3-2 (¢)-(d). |

GENERAL ALLEGATIONS
The Child Welfare Act

9, Cbngrcss enagted the Child Welfare Act in 1980 to address the need for providing
an approptiate setting for children who are dependents or wards of the state.

10.  The Child Welfare Act establishes a cooperative federal-state program that assists
states in mecting the costs of providing foster care to children whe are dependen[sl and/or wards
of the state. Pursuant to this cooperative program, the federal government and the state
government share the cost of providing funds for licensed third parties (e.g., group homes) that
carc for these children. '

11.  The Child Welfare Act and related federal regulations require states receiving
fiederal aid to provide foster care and transitional independent living programs for a ¢hild when a
court has determined that it is necessary under applicable law that the child be removed from his
or her home and placed in out-of-home care,

_ 12. 7o become eligible for federal funding, a state must submit a plan for financial
assistance 1o the Seeretary of the U.S. Department of Health and Human Services ("DHHS™) for
approval. As a prerequisite for DHHS approval, the submitting state must agree, among other
conditions, to administer iis foster care program pursuant to the Child Welfare Act, related
regulations, and policies promulgated by the Secretary ﬁf DHHS. 42 1).5.C. § 671(a), (b): 45

CER, §§ 233,110, 1355.21, 1356.20, 1356,2].
PA/S2185384. ) a4
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13. Pursuant to the Child Welfare Act, a stata.must designate a state agency o
administer and/or supervise the administration of the appra';ved state plan. 42 U.8.C. § 671(a)(2).

4. Pursuant to the Child Welfare Act, a state must amend its approved plan by
appropriatc submission to the Secretary of DEHS whenever, among other instances, necessary to
comply with alterations to the Child Welfare Act and/or federal regnlations or policies. 45
C.F.R. § 1356.20(e)(1). | '

15.  The Child Welfare Act requires that states patticipating in the cooperﬁrjwa
program provide “foster care maintenance payments” on behalf of eligible children 1o child-care
institutions, including gronp homes. 42 U.S.C. §§ 671(a)(2), 672(b)(2); 675(4); 45 CER, §
1356.21(2).

16.  "The term ‘foster care maintenance payments’ means payments to caver the cost
of {and the cost of pro\;iding) tood, clothing, shelter, daily supervision, school supplies, a child's
personal incidentals, liability insurance with respect to a child, and reasonable travel to the
child’s home for visitation. In the case of instinntional care, [foster‘care maintenance payments]
shall include the reasonable costs of admjnistratioﬁand operation of such institution as are
necessarily required to provide the items described in. the proceeding sentence.” 42 U.S.C. §
B675(4)(A). .

California’s Ag‘ proved Child-Care Institution Program

17.  For all periods relevant to this Complaint, DSS has been the state agency
responsible for submitting the California state plan to the Secretary of DHHS for approval and,
subsequent to zeceiving that approval, received federal funding that was intended (g cover a
portion of the foster care maintenance payment made to group homes on behalf of eli gible.
children. Cal. Wel. & Inst. Code §§ 11229, 11460(a), 11462(z). DSS uses the RCE. system to
establish payment rates for foster care group homes. See Cal. WéI. & Tnst. Code 51 1462. A
group home is assigned to one of fourteen levels (.e., RCLs) based on the group homs's nimber
of “points,” The number of.pr;ims assigned to a group home is based largely on (1) the number
of “paid/awake” houss worked per child, per month, and (2) the qualifications of the siaff. Al of

the group homes in the same RCL receive the same ARDC-FC payment rate based on the
PA/S21RS3R4.1 5
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standardized schedirle of rates in state law. See Cal, Wel. & Inst. Code § 11462(f). DSS
calculates a group home’s number of points.

18, For all periods of time relevant to this Complaint, DSS, through CFS, has
established payment levels for foster care providers, including group homes. The payments
established under the RCL system are paid by the county that placed the child with the group
home or other foster care provider. Each group home that participates in California’s Foster care
Program executes an agreement with the county placement agency 1o provide and be
compensated for care, supervision, and social work services.

The RCL System Does Not Comply with

the Child Welfare Act

19, The RCL system was implemented by stale statute, 1989 Cal, Stat, Ch. 1294,

during the 1090-1951 stat fiscal year, Since that time, foster cere rates established under the
RCL system have increased by approximately 26%. Since the 1990-1991 fiscal year, however,
the increase in actual costs that group homes ineur to care for and supervige children greatly
exceeds 26%. For example, the Califomia Necessity Index (“CNI"} has increased by
approximately $3% through state fiscal year 20052006, _

20.  The percentage of actual costs that group homes recoup through the RCL system
has diminished substantially over time due primarily to (1) an increase in the actusl costs
associated with factors identified as compensable nnder the Child Welfare Act (i.e., increases not
due solgly to inﬂational;y pressures), and (2) “new” costs that group homes must inenr to satisfy

added state and-county Tequirementis,

! The CNI is a weighted average of increases in various necessary costs of living for low-
income consumers, including food, clothing, fuel, utilities, rent, and transportation. See, e.g.,
Cal. Wel. & Inst. Code § 11453,

2 The Alliance believes that the CNI underestimates the actnal increases in costs. The CNI
does not reflect substantial increases over the last few years in the cost of workers' compensation
insurance, liability insirance, medical insurance, and utilities, Further, the CNT docs not reflect
new costs that group homes must incur to satisfy state and county requiremncnts conceming staff
training, admimstrator certification, licensing fees, independent financial audits, record-keeping,
and gther new requirements.

PA/S21B5304,1 6
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21.  Several members of the Alliance have ceased operating group homes, or reduced
the capacity of their group home programs, due, in substantial part, to the increasing costs that
were not cmrered.by payments established by the RCL sysfem. The ever-decreasing percentags
of actual costs of care provided under the RCL systern jeopardizes the financial viability of
grotp homes and their ability to provide care 10 foster children. '

22.  There is no adminisirative process or remedy available for the Alliance or its
members to challenge the propriety of the RCL system.

COUNT 1
Declaratory Reliaf

23, 'The Alliance incorporates Paragraphs 1-22 as though fully set farth herein.

24, There is currently an actual controversy between the Alliance and ﬁefendants,
and each of them, that ig ripe for adjudication as to whether the RCL systermn fails to comply with
federal law in setting rates for foster care maintenance payments. .

25.  The failure of Defendants, and each of them, to comply with the Child Welfare
Act's mandated factors in setting rates for foster care maintenance ’pa.yments deprives the
Alliance’s meraber group homes of their federal rights, privileges and immunities under color of
state-law in violation of 42 UJ.8,C. § 1983.

26.  The Alliance is entitled to recover the full eosts of this action and reascnable
attorneys’ fees pursuant to 42 U.5.C, § 1088,

COUNT I1
Permanent Injunctive Rle!ief

27.  The Alliance incorporates Pamagraphs 1-26 as though fully set forth herein.

28. The Alliance is infoﬁned ar;d believes and on that basis alleges that Defendants,
and each of them, will continue to provide foster care maintenance payments that fail 1o comply
with the Child Welfars Act,

29.  The Alliance and its member group homes have suffered injury that is imcpurable
in nature as the proximate result of the failure of Defendants, and each of them, to establish

propexly foster care maintenance payments in a manner that complies with the Child Welfare
PAJ321ES384.] 7T

. COMPLAINT FOR DECL_A RATORY JUDGMENT AND PERMANENT INJUNCTIVE RELIEF

PAGE 82




12
13
14
15
16
17
18
19
20
21

23

25

26
27

Case 3:06-cv-04095-MHP  Document 1 Filed 06/30/2006 Page 8 of 9

Act. The Atliance and its member group homes are without adequate rermedy at Jaw.

30.

The Alliance is entitled to recover the full costs of thig action and reasonzhble

attorneys’ fees pursuant to 42 U.S.C. § 1988, |

PA/SZIESIRL.L

PRAYER FOR RELIEF
Wherefore, the Alliance requests relief as follows:
That the Court declare that Defendants, and each of them, violated, continue to
viclate, and/or will viola.te the Child Welfare Act by failing to establish & payment
system adequate o cover the costs incurred by group homes that provide services
in accordance with federal and state laws and regulations;
That the Court declare that Defendants’ cusrent and continued usge of the RCL
system violated, comi;-mes to violate, and/or will viglate the group homes' federal
rights, privileges and immunities under color of state law;
That Defendants, and each of them, be temporarily and permanenily enjoined
from currently and continually using the RCL system to establish foster carg
mainienance payments to group homes;

That Defendants, and each of them, prepare and implement a payment system that

complies with the Child Welfare Act;

That Defendants be required to adjust payments made between the time that (1) .
the Court grants provisional retief in favor of the Alliance, and {2) Defendants, |
and ¢ach of them, prepare and implement a payment system that complies with
the Child Welfare Act; |

That the Alliance be awarded its reasonable costs of suit and attorney”s fees
inchided herein; and

That this Court award the Alliance such other relief as is warranted by the facts

and the law as is just imder the circumslances.

8
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DEMAND FOR JURY TRIAL

Pursuant 1o Rule 38(b) of the Federal Rules of Civil Procedure and Local Rule 3-6(a), the

Alliance hereby demuands a trial by jury for all issves that are so tdable.

DATED: June 3 ® 2006

PA/52185384.1

Bingham McCntchen LLP

e Ldlucn f M

William F, Abrams
Attorneys for Plaintiff

CALIFORNIA ALLIANCE OF CHILD AND

FAMILY SERVICES

9
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Date Filed

Docket Text

06/30/2006

[t

COMPLAINT for Declaratory and Injunctive Relief; Demand for Jury Trial
against Chff Allenby, Mary Ault (Filing fee $ 350.00, receipt number
3387292.). Filed byCalifornia Alliance of Child and Family Scrvices. (gba,
COURT 3TAFF) (Filed on 6/30/2006) Additional attachment(s) added on
10/16/2006 (gba, COURT STAFF). (Entered: 06/30/2006)

06/30/2006

ADR SCHEDULING ORDER: Case Management Staternent due by
10/23/2006. Case Management Conference set for 10/30/2006.04:00 PM.
(Altachments: # ] Standing Order)(gha, COURT STAFF) (Filed on 6/30/2006)
(Entered: 06/30/2006)

06/30/2006

Summons Issued as to Cliff Allenby, Mary Ault, (gba, COURT STAFF) (Filed
on 6/30/2006) (Entered: 06/30/2006)

06/30/2006

CASE DESIGNATED for Elecironic Filing. (gba, COURT STAFF) (Filed on
6/30/2006) {Entered: 06/30/2006)

07/19/2006

SUMMONS Returned Executed by California Alliance of Child and Family
Services. Cliff Allenby served on 7/5/2006, answer due 7/25/2006. (gba,
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COURT STAFF) (Filed on 7/19/2006) (Entered: 07/19/2006)

07/19/2006

SUMMONS Returned Executed by California Alliance of Child and Family
Services. Mary Ault served on 7/5/2006, answer due 7/25/2006. (gba, COURT
STAFF) (Filed on 7/19/2006) (Entcred: 07/19/2006)

07/25/2006

[n

STIPULATION and [proposed] order by California Alliance of Child and
Family Services, Cliff Allenby, Mary Ault. (Prince, George) (Filed on
7/25/2006) (Entered: 07/25/2006)

07/26/2006

STIPULATION AND ORDER extending time to and including 8/25/2006 for
defendants to file responsive pleading; Signed by Judge Marilyn Hall Patel an
7/26/2006. (awb, COURT-STAFF) (Filed on 7/26/2006) (Entered: 07/26/2006)

08/25/2006

[}

First MOTTON to Dismiss filed by CIiff Allenby, Mary Ault. Motion Hearing
set for 10/2/2006 02:00 PM in Courtroom 15, 18th Floor, San Francisco.
(Prince, George) (Filed on 8/25/2006) (Entered: 08/25/2006)

08/25/2006

(=]

Proposcd Order re 7 First MOTION (o Dismiss by Mary Ault. (Prince, George)
(Filed on 8/25/2006) (Entered: 08/25/2006)

08/25/2006

[Nl

First MOTION for Leave to File Motion to Dismiss in Advance of Initial Case
Management Conference filed by CIiff Allenby, Mary Ault. Motion Hearing set
for 10/2/2006 02:00 PM in Courtroom 15, 18th Floor, San Franeisco. (Prince,
George) (Iiled on 8/25/2006) (Entered: 08/25/2006)

08/25/2006

Proposed Order re 9 First MOTION for Leave to File Motion te Dismiss in
Advance of Initial Case Management Conference by Cliff Allenby, Mary Ault.
(Prince, George) (Filed on 8/25/2006) (Entered: 08/25/2006)

08/29/2006

ORDER by Judge Marilyn Hall Patcl granting 9 defendants' Motion for Leave
to File motion to dismiss prior to initial case management conference (awb,
COURT-STAFF) (Filed on 8/29/2006) (Entered: 08/29/2006)

09/08/2006

STIPULATION TO CONTINUE HEARING DATE RE DEFENDANTS'
MOTION TO DISMISS AND fPROPOSED] ORDER GRANTING
CONTINUANCE by California Alliance of Child and Family Services.
(Abrams, William) (Filed on 9/8/2006) (Entered: 09/08/2006)

05/11/2006

AMENDED DOCUMENT by California Alliance of Child and Family
Services. Amendment to 12 Stipulation AMENDED STIPULATION TO
CONTINUE HEARING DATE RE: DEFENDANTS' MOTION TO DISMISS;
AND, {[PROPOSED] ORDER GRANTING CONTINUANCE. (Abrams,
William) (Filed on 9/11/2006) (Entered: 09/11/2006)

09/11/2006

Memorandum in Opposition re 7 First MOTION to Dismiss Complaint filed
byCalifornia Alliance of Child and Family Services. (Lee, Hwannie) (Filed on
9/11/2006) (Entered: 09/11/2006)

09/19/2006

| RESETTING Hearing on Motion 7 First MOTION to Dismiss; Motion Hearing

STIPULATION AND ORDER AMENDING BRIEFING SCHEDULES AND

reset for 10/23/2006 02:00 PM in Courtroom 15, 18th Floor, San Francisco;
Signed by Judge Marilyn Hall Patel on 9/18/2006. (awb, COURT-STAFFY
(Filed on 9/19/2006) (En_tered: 09/16/2006)

hitps://ect.cand.uscourts.gov/egi-bin/DktRpt.pl?107314338541774-L_567 0-1
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10/09/2006
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Reply to Opposition filed byCliff Allenby, Mary Ault. (Prince, George) (Filed
on 10/9/2006) (Entered: 10/09/2006)

10/09/2006

ADR Certification (ADR L R. 3-5b) of discussion of ADR options By Parties
and Counsel (Torabian-Bashardoust, Roxanne) (Filed on 10/9/2006) (Entered:
10/09/2006)

10/09/2006

NOTICE of need for ADR Phone Conference (ADR L.R. 3-5 d) (Torabian-
Bashardoust, Roxanne) (Filed on 10/9/2006) (Entered: 10/09/2008)

10/11/2006

CLERK'S NOTICE re: Failure o E-File and/or Failure to Register as an E-Filer
re: #1 Complaint {(gba, COURT STAYF) (Filed on 10/11/2006) (Entered:
10/11/2006) .

10/16/2006

ADR Certification (ADR L.R, 3-5b) of discussion of ADR options for C4 Dept
of Social Services (Prince, George) (Filed on 10/16/2006) (Entcred:
10/16/2006)

10/19/2006

MOTION to Appear by Telephone /[Proposed] Order filed by California
Alliance of Child and Family Services. Motion Hearing set for 10/30/2006
04:00 PM in Courtroom 15, 18th Floor, San Francisco. (Torabian-Bashardoust,
Roxanne) (Filed orr 10/19/2006) (Entered: 10/19/2006)

10/20/2006

ADR Clerks Notice Sctting ADR Phone Conference on 10/25/06 al 2:30 p.m.
Please take note that plaintiff's counsel initiates the call to all parties. (ijs,
COURT STAFF) (¥iled on 10/20/2006) (Entered: 10/20/2006)

10/20/2006

ADR Remark: The ADR Phone Conference has been rescheduled to 10/25/06
at 2:30 p.m. (tjs, COURT STAFF) (Filed on 10/20/2006) (Entered: 10/20/2006)

107242006

Minute Entry: Motion Hearing held on 10/23/2006 before Hon Marilyn Hall
Patel (Date Filed: 10/24/2006) re 7 First MOTION to Dismiss; Case
Management Conference reset for 11/13/2006 03:00 PM. (Cour{ Reporter
Juanita Gonzales.) (awb, COURT-STAFF) (Date Filed: 10/24/2006) (Entered:
10/24/2006)

10/27/2006

24

ORDER by Judge Marilyn H. Patel denying 7 Motion to Dismiss. Signed by
Judge Marilyn H. Patel 10/26/06, (epb, COURT STAFF) (Filed on 10/27/2006)
(Entered; 10/27/2006)

11/06/2006

CASE MANAGEMENT STATEMENT AND PROPOSED ORDER filed by
California Alliance of Child and Family Services. (Torabian-Bashardoust,
Roxanne) (Filed on 11/6/2006) (Entered: 11/06/2006)

11/06/2006

ANSWER to Complaint byCLiff Allenby, Mary Ault, (Prince, George) (Filed

on 11/6/2006) (Entered: 11/06/2006)

11/13/2006

Minute Entry: Status Conference before the Hon, Marilyn Hall Patel; (Date
Filed: 11/13/2006(Date Filed: 11/13/2006)Cross Motions for Summary
Judgment to be filed by 4/2/2007; Responses due by 4/16/2007; Motion
Hearing set for 5/7/2007 02:00 PM in Courtroom 15, 18th Floor, San Francisco.
(Court Reporter Leo Mankiewicz.) (awb, COURT-STAFF) (Date Filed:
11/13/2006) (Entered: 11/13/2006)
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12/12/2006

Page 6 0f 12

STATUS REPORT Joint Report On Statuy Of Mediation by California Alliance
of Child and Family Services. (Abrams, William) (Filed on 12/12/2006)
(Entered: 12/12/2006)

01/22/2007

NOTICE by California Alliance of Child and Family Services Joint Report on
Scheduling of Mediation (Torabian-Bashardoust, Roxanne) (Filed on
1/22/2007) (Entered: 01/22/2007)

02/07/2007

STATUS REPORT ON COMPLETION OF MEDIATION by California
Alliance of Child and Family Services. (Torab1an-Bashardoust Roxanne)
(Filed on 2/7/2007) (Entered: 02/07/2007)

03/14/2007

STIPULATION 70 CONTINUE MOTION AND HEARING DATES RE:
CROSS-MOTIONS FOR SUMMARY JUDGMENT; [PROPOSED] ORDER
GRANTING CONTINUANCE by California Alliance of Child and Family
Services. (Torabisn-Bashardoust, Roxanne) (Filed on 3/14/2007) (Entered:
03/14/2007)

03/16/2007

| Judge Marilyn Hall Patel on 3/16/2007. (awb, COURT-STAI'I‘) (I" “iled on

STIPULATION AND ORDER: Cross Motions to be filed by 7/16/2007;
Oppositions to be filed 8/13/2007; No replies; Motion Hearing set for
8/27/2007 02:00 PM in Couriroom 15, 18th Floor, San Francisco; Signed by

3/16/2007) (Entered: 03/16/2007)

07/11/2007

33

STIPULATION to Further Continue Motion and Hearing Dales Re: Cross
Motions for Summary Judgment; {Praposed] Order Granting Continuance by
California Alliance of Child and Family Services. (Torabian-Bashardoust,
Roxanne) (Filed on 7/11/2007) (Entered: 07/11/2007)

07/16/2007

34

First MOTION for Summary Judgment filed by California Alliance of Child
and Family Services. Motion Hearing set for 8/27/2007 02:00 PM in Courtroom
15, 18th Floor, San Francisco. (Attachments: # 1 Proposed Order CACFS's
Proposed Order)(Smith, Siephen) (Filed on 7/16/2007) (Entered: 07/16/2007)

07N7/2007

STIPULATION AND ORDER CONTINUING CROSS MOTION BRIEFING
DEADLINES; Motions for Summary Judgment o be heard 9/24/2007 at 2:00
pm; Signed by Judge Marilyn Hall Patel on 7/17/2007. (awb, COURT-STAFF)
(Filed on 7/17/2007) (Entered: 07/17/2007)

07/17/2007

MOTION for Leave to File filed by Cliff Allenby, Mary Ault. Motion Hearing
set for 8/27/2007 02:00 PM in Courtroom 15, 18th Floor, San Francisco,
(Attachments: # 1 Proposed Order proposed Order 1e late filing# 2 Affidavit
decl in support of request for late filing)(Prince, George) (Filed on 7/17/2007)
(Entered: 07/17/2007)

07/17/2007

MOTION for Summary Judgment filed by Cliff Allenby, Mary Ault. Motion
Hearing set for 8/27/2007 02:00 PM in Courtroom 15, 18th Floor, San
Francisco. (Attachments: # 1 Affidavit decl of Sheilah Dupuy in support of
MS8J# 2 Proposed Order [proposed] order granting dfdnts’ MSI)(Prince,
George) (Filed on 7/17/2007) (Entered: 07/17/2007)

09/04/2007

hitps://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pl 2107314338541 774-L._567 0-1

Memorandum in Opposition re 34 First MOTION for Summary Judgment filed
byCliff Allénby, Mary Aull. (Prince, George) (Filed on 9/4/2007) (Enlered:
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09/04/2007)

09/04/2007

Memorandum in Opposition te 37 Defendants' Motion for Summary Judament
filed by California Alliance of Child and Family Services. (Mortenson,
Michael) (Filed on $/4/2007) Modified on 9/6/2007 (gha, COURT STAFF).
(Entered: 09/04/2007)

09/04/2007

Joint Statement of Undisputed Facts Regarding Parties’ Cross Motions for
Summary Judgment by California Alliance of Child and Family Services.
{Mortenson, Michael) (Filed on 9/4/2007) Modified on 9/6/2007 (gba, COURT
STAFF). (Entercd: 09/04/2007)

0971272007

.
—

!

‘| Services, Cliff Allenby, Mary Ault, (Related document(s) 39, 38 ) (Prince,

AMENDED Joint Statement of Undisputed Facts Regarding Parties’ Cross
Motions for Summary Judgment re 39 Memorandum in Opposition, 38
Memeorandum in Opposition filed by California Alliance-of Child and Family

George) (Filed on 9/12/2007) Modified on 9/19/2007 (gba, COURT STAFT).
(Entered: 69/12/2007)

09/26/2007

Minute Entry: Motion Hearing held on 9/24/2007 before Hon Marilyn Hall
Patel (Date Filed: 9/26/2007) re 34 37 motions for Summary Judgment (Court
Reporter Margo Gurule.) (awb, COURT-STAFF} (Date Filed: 9/26/2007)
(Entered: 09/26/2007)

10/1272007

MOTION to Relate Case Administrative Motion to Consider Whether Cases
Should Be Related filed by California State Foster Parent Association,
California State Care Providers Association, Legal Advocates for Permanent
Parenting, (Atlachments: # 1. Proposed OrderX VanVoorhis, Kimberly) (Filed
on 10/12/2007) (Entered: 10/12/2007)

10/12/2007

I

Declaration of Kimberly N. Van Voorhis in Support of 43 MOTION to Relate
Case Administrative Motion to Consider Whether Cases Should Be Related
filed byCaliformia State Foster Parent Association, California State Care
Providers Association, Legal Advocates for Permanent Parenting. (Related

document(s) 43 ) (VanVoorhis, Kimberly) (Filed on 10/12/2007) (Entered:
10/12/2007)

1071272007

CERTIFICATE OF SERVICE by California State Foster Parent Association,
California State Care Providers Association, Legal Advocates for Permanent
Parenting re 43 MOTION to Relate Case Administrative Motion to Consider
Whether Cases Should Be Related, 44 Declaration in Support, (VanVoorhis,
Kimberly) (Filed on 10/12/2007) (Entered: 10/12/2007)

10/17/2007

Memorandum in Opposilion to 43 Motion te Relate Case filed by Clff
Allenby, Mary Ault. (Prince, George) (Filed on 10/17/2007) Modified on
10/18/2007 (gba, COURT STAFF), (Entered: 10/17/2007)

10/17/2007

Memorandum in Opposition to 43 Administrative Motion 1o Consider Whether
Cases Should be Related filed by California Alliance of Child and Family
Services. (Mortenson, Michael) (Filed on 10/17/2007) Modified on 10/18/2007
(zba, COURT STAFF). (Entered: 10/17/2007)

101772007

Declaration of Carroll Schroeder iz Support of 47 Pluintiff's Opposition to
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Adpministrative Motion lo Conyider Whether Cases Should Be Related filed by
California Alliance of Child and Family Services. (Mortenson, Michael) (Filed
on 10/17/2007) Modified on 10/18/2007 (gba, COURT STAFF). (Entered:
10/17/2007)

1 10/17/2007

Declaration of Michael D. Mortenson Jr: Support of 47 Plaintiff's Opposition to
Admiristrative Motion to Consider Whether Cases Should Be Related filed by
California Alliance of Child and Family Services. (Mortenson, Michael) (Filed
on 10/17/2007) Modified on 10/18/2007 (gba, COURT STAFF). (Entered:
10/17/2007)

10/17/2007

L

CERTIFICATE OF SERVICE by California Alliance of Child and Family
Services (Mortenson, Michael) (Filed on 10/17/2007) (Entered: 10/17/2007)

10/17/2007

Proposed Order Denying Administrative Motion to Consider Whether Cases
Should Be Related by California Alliance of Child and Family Services.
{Mortenson, Michael) (Filed on 10/17/2007) (Entered: 10/17/2007)

11/13/2007

SUPPLEMENTAL Memorandum Regarding Additional Evidence in Support
of 43 Administrative Motion to Consider Whether Cases Should Be Related
filed by California State Foster Parent Association, California Siate Care
Providers Association, Legal Advocates for Permanent Parenting.
(Attachments: # } Exhibit A)(VanVoorhis, Kimberly) (Filed on 11/13/2007)
Modified on 11/16/2007 (gba, COURT STAFF). (Entered: 11/13/2007)

11/13/2007

A3

CERTIFICATE OF SERVICE by California State Foster Parent Association,
California State Care Providers Association, Legal Advocates for Permanent
Parenting re 52 Memorandum in Support, (VanVoorhis, Kimberly) (Filed on
11/13/2007) (Entered: 11/13/2007)

12/1172007

ORDER re 34, 37 CROSS- MOTIONS for Summary Judgment. Signed by
Judge Marilyn Hall Patel on 12/10/2007. (awb, COURT-STAFF) (Filed on
12/11/2007) (Entered: 12/11/2007)

101/14/2008

ORDER by Judge Marilyn Hall Patel denying 43 Motion to Relate Cases C 06-
4095 MHP and C 07-5086 WHA. (awb, COURT-STAFF) (Filed on 1/14/2008)
(Enteted: 01/14/2008)

01/24/2008

Declaration of Sheilah Dupuy re: California Welfare and institutions Code
section 11462(g)(2) filed byCliff Allenby, Mary Auit. (Prince, George) (Filed
on 1/24/2008) (Entered: (1/24/2008)

03/12/2008

MEMORANDUM AND ORDER by Judge Marilyn Hall Patel denying 34
Plaintiff's Motion for Summary Judgment and granting 37 defendants’ Motion
for Summary Judgment (awb, COURT-STAFF) (Filed on 3/12/2008) (Entered:
03/12/2008)

03/12/2008

CLERK'S JUDGMENT entered in favor of defendants Cliff Allenby, Mary
Ault against plaintiff California Alliance of Child and Family Services (awb,
COURT-STAFF) (Filed on 3/12/2008) (Entered: 03/12/2008)

03/12/2008

NOTICE by CHiff Allenby r¢ 58 Clerk's Judgment Notice of Entry of Judgment
(Prince, George) (Filed on 3/12/2008) (Entered: 03/12/2008)

https://ect.cand.uscourts.gov/egi-bin/DkiRpt.pl?107314338541774-1,_567 0-1
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03/21/2008 60

Page 9 of 12

MOTION for Reconsideration re 57 Order on Motion for Summary Judgment,
Order on Motion for Leave to File, 58 Clerk's Judgment filed by California
Alliance of Child and Family Services. Motion Hearing set for 5/5/2008 02:00
PM in Courtroom 15, 18th Floor, San Francisco. (Mortenson, Michael) (Filed
om 3/21/2008) (Entered: 03/21/2008)

03/21/2008 61

Declaration of Michael D. Mortenson in Support of 60 MOTION for
Reconsideration re 57 Order on Motion for Summary Tudgment, Order on
Motion for Leave to File, 538 Clerk's Judgment MOTION for Reconsideration re
A7 Order on Motion for Summary Judgment, Order on Motion for Leave 1o
File, 58 Clerk's Judgment filed byCalifornia Alliance of Child and Family
Services. (Related document(s) &0 ) (Mortenson, Michael) (Filed on 3/21/2008)
(Entered: 03/21/2008)

0372172008 62

Declaration of Doug Johnson in Support of 60 MOTION for Reconsideration rc
37 Order on Motion for Summary Judgment, Order on Motion for Leave 1o
File, 38 Clerk's Judgment MOTION for Reconsideration re 57 Order on Motion
for Summary Judgment, Order on Motion for Leave to File, 58 Clerk's
Judgment filed byCalilomia Alliance of Child and Family Services. (Related
document(s) 60 ) (Mortenson, Michael) (Filed on 3/21/2008) (Entcred:
03/21/2008)

03/21/2008 63

Declaration of Walter Grubbs in Support of 60 MOTION for Reconsideration
re 37 Order on Motion for Summary Judgment, Order on Motion for Leave to
Filc, 58 Clerk's Judgment MOTION for Reconsideration re 57 Order on Motion
for Summary Judgment, Order on Motion for Leave to File, 58 Clerk's
Judgment filed byCalifornia Alliance of Child and Family Services. (Related
document(s) 60 } (Mortenson, Michael) (Filed on 3/21/2008) (Entered:
03/21/2008)

03/21/2008 04

Declaration of Beverly Boone in Support of 63 MOTION for Reconsideration
re 57 Order on Motion for Summary Judgment, Order on Motion for Leave to
File, 38 Clerk's Judgment MOTION for Reconsideration re 57 Qrder on Motion
for Summary Judgment, Order on Motion for Leave to File, 58 Clerk's
Judgment filed byCalifornia Alliance of Child and Family Services. (Related
document(s) 60 ) (Mortenson, Michael) (Filed on 3/21/2008) (Entered:
03/21/2008)

03/21/2008 65

Dcclaration of George Siler in Support of 60 MOTION for Reconsideration re
37 Order on Motion for Summary Judgment, Order on Motion for Leave to
File, 58 Clerk's Judgment MOTION for Reconsideration re 57 Order on Motion
for Summary Judgment, Order on Motion for Leave to File, 58 Clerk's
Judgment filed byCalifornia Alliance of Child and Family Services. (Related
document(s} 60 } (Mortenson, Michael) (Filed on 3/21/2008) (Entered:
03/21/2008)

htips://ect.cand. uscourts.gov/egi-bin/DktRpt.pl?107314338541774-L_567 0-1

| 03/21/2008 66

Declaration of Christine Stoner-Mertz in Support of 60 MOTION for
Reconsideration re 57 Order on Motion for Summary Judgment, Order on
Motion for Leave to File, 58 Clerl's Judgment MOTION for Reconsideration re
57 Order on Motion for Summary Judgment, Order on Motion for Leave to
File, 58 Clerk's Judgment filed byCalifornia Alliance of Child and Family
Services. (Related document(s) 60 ) (Mortenson, Michael) (Filed on 3/21/2008)
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(Entered: 03/21/2008)

03/21/2008

Declaration of Ivelise Markovits in Support of 60 MOTION for
Reconsideration re 57 Order on Motion for Summary Judgment, Order on
Motion for Leave to File, 58 Clerk's Judgment MOTION for Reconsideration re
37 Order on Motion for Summmary Judgment, Order on Molion for Leave o
File, 58 Clerk's Judgment filed byCalifornia Alliance of Child and Family
Services. (Related document(s) 60 } (Mortenson, Michael) (Filed on 3/21/2008)
(Entered: 03/21/2008)

03/21/2008

Declaration of John Neiuber in Support of 60 MOTION for Reconsideration re
57 Order on Motion for Summary Judgment, Order on Motion for Leave to
File, 58 Clerk's Judgment MOTION for Reconsideration re 57 Qrder on Motion
for Summary Judgment, Order on Motion for Leave to File, 58 Clerk's
Judgment filed byCalifornia Alliance of Child and Family Services. (Related
document(s) 60 ) (Mortenson, Michael) (Filed on 3/21/2008) (Entered:
03/21/2008)

03/21/2008

Declaration of John L. Peel in Support of 60 MOTION for Reconsideration re
57 Order on Motion for Summary Judgment, Order on Motion for Leave to
File, 58 Clerk's Judgment MOTION for Reconsideration re 57 Order on Motion
for Summary Judgment, Order on Motion for Leave to File, 58 Clerk's
Judgment filed byCalifornia Alliance of Child and Family Services. (Related
document(s) 60 ) (Mortenson, Michael) (Filed on 3/21/2008) {Entered:
03/21/2008) :

03/21/2008

Detlaration of David Darrah in Support of 60 MOTION for Reconsideration re
57 Order on Motion for Summary Judgment, Order on Motion for Leave to
File, 58 Clerk’s Judgment MOTION for Reconsideration re 57 Order on Motion
for Summary Judgment, Order on Motion for Leave to File, 58 Clerk's
Judgment filed byCalifornia Alliance of Child and Family Services. (Related
document(s) 60 ) (Mortenson, Michael) (Filed on 3/21/2008) (Entered:
03/21/2008)

03/21/2008

Proposed Order re 60 MOTION for Reconsideration re 57 Order on Motion for
Surnmary Judgment, Order on Motion for Leave to File, 58 Clerk's Judgment
MOTION for Reconsideration re 57 Order on Motion for Summary Judgment,
Order on Motton for Leave to File, 58 Clerk's Judgment by California Alliance
of Child and Family Services. (Morlenson, Michael) (Filed on 3/21/2008)
{Entered: 03/21/2008) '

03/24/2008

MOTION for Leave to File Motion For Reconsideration And Relief From
Judgment filed by California Alliance of Child and Family Services.
(Mortenson, Michael) (Filed on 3/24/2008) (Entered: 03/24/2008)

03/24/2008

Proposed Order re 72 MOTION for Leave to File Motion For Reconsideration
And Relief From Judgment by California Alliance of Child and Family
Services. (Mortenson, Michael) (Filed on 3/24/2008) (Entered: 03/24/2008)

04/10/2008

74

MEMORANDUM AND ORDER by Judge Marilyn Hall Pate] DENYING 72
plaintiff's Motion for Leave to File motion for reconsideration and relief from
judgment (awb, COURT-STAFT) (Filed on 4/10/2008) (Entercd: 04/10/2008)
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04/29/2008

Page 11 of 12

A

NOTICE OF APPEAL as to 74 Order on Motion for Reconsideration 57 Order
on Motion for Summary Judgment 58 Clerk's Judgmenl by California Alliance
of Child and Family Services. Filing fee § 455.00. Receipt Number
34611018623. (gha, COURT STAFF) (Filcd on 4/29/2008) (Entercd:
05/21/2008)

05/09/2008

TRANSCRIPT DESIGNATION and Ordering Form by California Alliance of
Child and Family Services for proceedings held on 9/24/07 before Judge
Manlyn H. Palel. (gba, COURT STAFF) (Filed on 5/9/2008) (Entered:
05/21/2008)

05/21/2008

Transmission of Notice of Appeal and Docket Sheet to US Court of Appeals re
75 Natice of Appeal. (gba, COURT STAFF) (Filed on 5/21/2008) (gba,
COURT STATFT). (Additional attachment(s) added on 5/21/2008: # 1 Order
Docket No. 57, # 2 Order Docket No. 58, # 3 Order Docket No. 74) (gba,
COURT STAFF). (Additional attachment(s) added on 5/21/2008: # 4 Docket
Sheet) (gba, COURT STAFF). (Additional attachment(s) added on 5/21/2008:
# 3 Amended Docket Sheet) (gba, COURT STAFF). (Additional attachmeni(s)
added on 5/21/2008: # 6 Notice of Appeal Notification Form) {gba, COURT
STAFF). (Entered: 05/21/2008)

05/21/2008

Copy of Notice of Appeal and Docket sheet mailed to all counsel (gba, COURT
STAFF) (Filed on 5/21/2008) (Additional attachment(s) added on 5/21/2008: #
1 Docket Sheet) (pba, COURT STAFF). (Additional attachment(s) added on
5/21/2008: # 2 Amended Docket Sheet) (gba, COURT STAFF). (Entered:
05/21/2008)

05/29/2008

USCA Case Number 08-16267 for 75 Notice of Appeal filed by California
Alliance of Child and Family Services. (gba, COURT STAFF) (Filed on
5/29/2008) (Entered: 06/02/2008)

06/30/2008

Transcript of Proceedings held on 09/24/07, before Judge Marilyn H. Patel.
Court Reporter/Transcriber Margaret "Margo” Gurule, Telephone number 415-
504-4204. Per General Order No. 59 and Judicial Confercnec policy, this
transcript may be viewed only at the Clerks Office public terminal or may be
purchaged through the Court Reporter/Transcriber until the deadline for the
Release of Transcript Restriction.After that date it may be obtained through
PACER. Any Natice of Intent to Request Redaction, il required, is dug no later
than 5 business days from date of this filing. Release of Transcript Restriction
set for 9/25/2008. (mng, COURT STAFF) (Filed on 6/30/2008) (Entered:
06/30/2008)

-1 07/02/2008

NOTICE of Appearance by Craig Allen Taggart (Taggart, Craig) (Filed on

7/2/2008) (Entered: 07/02/2008)

PACER Service Center _,

|
L Transaction Receipt e _I
L

__07/25/2008 05:53:29

PACER Login:|[nd0050  [[Client Code:  |[2960011882 |

| I | |
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CERTIFICATE OF SERVICE

I am over eighteen years of age, not a party in this action, and employed in

Orange County, California at 600 Anton Boulevard, Costa Mesa, California

02626-1924. T am readily familiar with the practice of this office for collection and

processing of correspondence for mail/fax/hand delivery/next business delivery,

and they are deposited that same day in the ordinary course of business. On

August 28, 2008, I served the attached:

M

EXCERPTS OF RECORD, VOLUME 2

(BY MAIL) by causing a true and correct copy of the above to be placed in
the United States Mail at Costa Mesa, California in sealed envelope(s) with
postage prepaid, addressed as set forth below. I am readily familiar with this

law firm’s practice for collection and processing of correspondence for

mailing with the United States Postal Service. Correspondence is deposited
with the United States Postal Service the same day it is left for collection and
processing in the ordinary course of business.

Attornevs for Respondents:

Edmund G. Brown, Jr., Attorney General of the State of California
Douglas M. Press, Supervising Deputy Attorney General

George Prince, Deputy Attorney General

455 Golden Gate Avenue, Suite 11000

San Francisco, CA 94102-7004

Telephone: (415) 703-5749

Facsimile: (415) 703-5480

Email: george.prince@doj.ca.gov

I declare that I am employed in the office of a member of the bar of this

court at whose direction the service was made and that this declaration was

executed on August 28, 2008, at Costa Mesa, California.

o

Lan H. Ly

Af72636144.1




CERTIFICATE OF SERVICE

I am over eighteen years of age, not a party in this action, and employed in
Orange County, California at 600 Anton Boulevard, Costa Mesa, California
92626-1924. 1 am readily familiar with the practice of this office for collection and
- processing of correspondence for mail/fax/hand delivery/next business delivery,
and they are deposited that same day in the ordinary course of business. On
August 28, 2008, 1 served the atfached:

(5 copies) EXCERPTS OF RECORD, VOLUME 2

[/] by causing a true and correct copy of the above to be delivered by FedEx
from Costa Mesa, California in sealed envelope(s) with all fees prepaid,
addressed as follows: '

Office of the Clerk

U.S. Court of Appeals

for the Ninth Circuit

95 Seventh Street

San Francisco, CA 94103-1518

I declare that I am employed in the office of a member of the bar of this
court at whose direction the service was made and-that this declaration was
executed on August 28, 2008, at Costa Mesa, California.

Lan H. Ly

Al72636144.1




